United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


JOINT APPENDIX 


GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13, 569 


RUTH ELKHORN COALS, INC., ET AL., 
Appellants 
v. 
JAMES P. MITCHELL, 
SECRETARY OF LABOR, 
Appellee 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ited : Court eals 
United States Court of Appew 
For tre 
af Colunrdia Cireutt = vot 
; . Uri | ie 
tates C° 
For tre ; 
ive ciroul 


District 

FILE Jie edt 1956 United 
| \oiure’ ne 
SF aa FER ve - 3 1998 
ae ~ 

Sey jy, Save” 

CLERK 

Robert I, Thiel, Printer 


Washington, D. C, 
EX 3-0625 








UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13, 569 


RUTH ELKHORN COALS, INC., ET AL., 
Appellants 


Vv. 


JAMES P. MITCHELL, 
SECRETARY OF LABOR, 


Appellee 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOINT APPENDIX 








Letter to Honorable James P. Mitchell 
from John L. Lewis, George H. Love, 
A. R. Matthews dated December 15, 
1954 ; ; ‘ ‘ , ; 


Notice of Public Hearing on the Determination 
of the Prevailing Minimum Wages for the 
Bituminous Coal Industry : 


Letter to Honorable James P. Mitchell from 
Wallace M. Cohen dated April 22, 1955. 


Letter to Wallace M. Cohen from the Secretary 
of Labor dated May 9, 1955 ; 


Letter to Honorable James P. Mitchell from 
Wallace M. Cohen dated May 23, 1955 


Letter from Acting Secretary of Labor to 
Wallace M. Cohen ‘ ‘ ‘ 


Notice of Proposed Determination of Prevailing 
Minimum Wages for Bituminous Coal 
Industry : 


Determination of Prevailing Minimum 
Wages 


Complaint for Declaratory Judgment and 
Injunctive Relief F ; ‘ 


Amendment to Complaint for Declaratory 
Judgment and Injunctive Relief 


Request for Admission Under Rule 36 


Defe ndant's Answer to Plaintiffs' Request 
for Admission 


Answer 
Order filed May 23, 1953 


Motion for Hearing on Jurisdiction of 
Secretary of Labor 


Affidavit of Frank Bassham 
UMW Exhibit 8-A 

UMW Exhibit 8-D 

UMW Exhibit 7 





Appendix 
Page 


UMWExbibiiGS . . « «© 6 © + 90 
UMWExhibit3 . . . . . . . 91 
UMWExhibit2 . . . . . . . 93 
UMW Exhibiti . . . . . . . 94 


Notice of Appeal to the United States 
Court of Appeals for the District 
of Columbia Circuit filed July 19, 1955 . 


Order Dismissing Appeal with Respect 


to Plaintiff Stearns Coal and Lumber 
Company : ; 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Witnesses: 


John L. Lewis 
Direct 
Cross 


W. A. Boyle 
Direct 


John Owens 
Direct 


W. A. Boyle 
Cross 


John Owens 
Cross 


George A. Lamb 
Direct 


Hugh R. Hawthorne 
Direct 
Cross 


J. O. Archer 
Direct 


S. P. Hutchinson 
Direct 


Preston H. Haskell 
Direct 
Cross 





Appendix 
Page 


William C. Southern 
Direct. ; ‘ , . , . ; 133 
Cross. : , : : ; ; ; 139 
Redirect ; ‘ ‘ , : : ‘ 147 
Recross ‘ ‘ : : ‘ ; ‘ 148 


H. Claude Pobst 
Direct. ; : ‘ ' ‘ ' ‘ 149 
Crose =. ‘ ‘ ‘ : ; , ; 131 


. G. Shufflebarger 
Direct. , ; : j ; , , 152 
Cross. ; ‘ , : , : : 154 


. L. Gibson 
Direct. ? : ; ‘ ; ‘ ; 162 
Cross. ‘ ‘ : ? . : : 162 


. P. Shockey 
Direct. ; ; ; , : : : 163 
Cross . j , . ; ‘ ; ; 171 


Robert L. Stearns, Jr. 
Cross. ; ; : , ; . ‘ 174 


B. W. Deringer 
Direct. ‘ : , ‘ ‘ ; : 178 
Cross . F j , ° . ; : 180 


George A. Lamb . ‘ ’ : ; " , 180 


Paul Fahey 
Direct. ‘ , , ‘ ‘ ; ‘ 184 


George A. Lamb 
Cross ‘ P ; ; , : ‘ 185 


W. A. Boyle 
Direct. ; y : ‘ : ; ‘ 185 
Cross. ' : : ; ; ? ‘ 188 








PLEADINGS AND DOCUMENTARY EVIDENCE 


December 15, 1954 


Honorable James P. Mitchell 
Secretary of Labor 
Washington 25, D.C. 


Dear Secretary Mitchell: 


As you know, the Walsh-Healey Act has been in effect for some 
eighteen years and during that period no minimum wage determination 
applicable to any part of the coal industry has been made. Because 
of this we are very much interested in having an appropriate minimum 
wage rate determined for the bituminous coal industry and, accordingly, 
we request that a prevailing minimum wage determination for the bitumi- 


nous coal industry be made under the Act. 


Sincerely yours, 
/s/ John L. Lewis 


President 
United Mine Workers 


/s/ George H. Love 


President 
Pittsburgh Consolidation 
Coal Company 


/s/ A. R. Matthews 


President 
Pocahontas Fuel Company, Inc. 
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UNITED STATES DEPARTMENT OF LABOR 
TITLE 41 - PUBLIC CONTRACTS 
PART 202 - MINIMUM WAGE DETERMINATIONS 


NOTICE OF PUBLIC HEARING ON THE DETERMINATION OF THE 
PREVAILING MINIMUM WAGES FOR THE BITUMINOUS COAL 


INDUSTRY 


This matter is before the Department pursuant to the Act of June 30, 
1936 (40 Stat. 2036; 41 U.S.C. 35) as amended by the Defense Produc- 
tion Act Amendments of 1952, (Sec. 310, P.L. 429, 82nd Congress), 
entitled ''An Act to provide conditions for the purchase of supplies 
and the making of contracts by the United States, and for other purposes, "' 
and known as the Walsh-Healey Public Contracts Act. 

The United Mine Workers, the Pittsburgh Consolidation Coal 
Company, and the Pocahontas Fuel Company submitted a petition dated 
December 15, 1954 for the. determination of prevailing minimum wages 
for persons employed in the Bituminous Coal Industry in the performance 
of contracts with agencies of the United States Government subject to 
the Act. 

The petitioners contend that the minimum wages predominantly 
paid in each area, ‘computed on a portal-to-portal basis, are as 
follows: 

{1) Area A - $2. 245 per hour, in the area consisting of 

the states of Pennsylvania, Michigan, Ohio, Maryland, West 

Virginia, Virginia, Tennessee except the counties listed in Area 

D, Illinois, and Kentucky except the counties listed in Area C. 

{2} Area B - $2.28 per hour in the area consisting of the 
state of Indiana. 
(3) Area C - $2.09 per hour in the area consisting of the 


following counties in Western Kentucky: Butler, Christian, 


Crittenden, Daviess, Hancock, Henderson, Hopkins, Logan, 
McLean, Muhlenberg, Ohio, Simpson, Todd, Union, Warren 
and Webster. 

(4) Area D - $2.015 per hour in the area consisting of 
the state of Alabama and the following counties in Southern 
Tennessee: Bledsoe, Grundy, Hamilton, Marion, McMinn, 
Rhea, Sequatchie, Van Buren, Warren and White. 

(5) Area E - $2.09 per hour in the area consisting of the 
states of Arkansas, Iowa, Kansas, Missouri, and Oklahoma. 

(6) Area F - $2. 296 per hour in the area consisting of the 
states of Colorado and New Mexico. 

(7) Area G - $2. 226 per hour in the area consisting of 
the state of North Dakota. 

(8) Area H - $2.346 per hour in the area consisting of 
the state of Montana. 

(9) Area I - $2.32 per hour in the area consisting of the 
states of Utah and Wyoming. 


(10) Area J - $2. 235 per hour in the area consisting of 
the state of Washington. 


It is proposed by petitioners that the Bituminous Coal Industry 
be defined as that industry which produces or furnishes all coal except 
Pennsylvania anthracite. 

NOW, THEREFORE, NOTICE IS HEREBY GIVEN: That a public 
hearing will be held on Tuesday, February 1, 1955 at 10:00 A.M., 
Archives Auditorium, 8th Street and Pennsylvania Avenue, N.W., 
Washington, D.C., before the Secretary of Labor or a duly assigned 
Hearing Examiner, at which hearing all interested persons may appear 
and submit data, views, and argument (1) as to what are the prevailing 
minimum wages in the Bituminous Coal Industry; (2) as to the propriety 
of the proposed definition of this Industry; and (3) as to whether a single 
determination applicable for all of the area in which the Industry 


operates, or a separate determination for each of several different 
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smaller geographical areas (including the appropriate limits of such 
areas), should be determined for this Industry. 

Persons intending to appear are requested to notify the Administra- 
tor of the Wage and Hour and Public Contracts Division of their intention 
in advance of the hearing. Written statements in lieu of personal ap- 
pearance may be filed by mail with the Administrator at any time prior 
to the date of the hearing, or may be filed with the presiding officer 
at the hearing. An original and four copies of any such statement 
should be filed. 

The following information is particularly invited with respect 
to the subject matter of the testimony or statements of each witness: 

(1) the number of workers covered in the presentation; (2) the number 
and location of establishments and annual tonnage of coal produced; 
{3} minimum wages paid and the number of workers receiving such 
wages and the occupations in which these workers are found; and (4) 
the extent to which there is competition in this industry between dif- 
ferent plants in different geographical areas. 

To the extent possible, data should be submitted in such a manner 
as to permit evaluation thereof on a plant by plant, or a company by 
company, basis. 

/s/ Arthur Larson 

Acting Secretary of Labor 
Signed at Washington, D.C., 
this 30th day of December, 1954. 
Published in Federal Register January 1, 1955 


April 22, 1955. 


Honorable James P. Mitchell 
Secretary of Labor 
Department of Labor 
Washington, D.C. 


Dear Sir: 


Enclosed herewith is a petition signed by 305 bituminous coal 
operators in Virginia. 

If the Walsh-Healey Act is legally applicable to the bituminous 
coal industry, the petitioners request that the prevailing minimum 
wage for the Virginia locality which they specify be determined to be 
$1.25 per hour. 

The petitioners are prepared to present evidence to the Secretary 
establishing that the Virginia locality contended for is an appropriate 
locality within the meaning of the Walsh-Healey Act and that the prevailing 
minimum wage for such locality is $1.25 per hour. 

For your convenience, we have attached to the petition a typewritten 
list of the petitioners. 


We request that this matter be set: down for hearing at your earliest 


convenience. 
Respectfully submitted, 
Landis, Cohen, Rubin and 
Schwartz 
By 
Wallace M. Cohen 
Enclosure 


cc: Fred B. Greear, Esq. 
T. G. Shufflebarger 
H. Claude Pobst 
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U. S. DEPARTMENT OF LABOR 
Office of the Secretary 
WASHINGTON 


May 9, 1955 
Wallace M. Cohen, Esq. 
Landis, Cohen, Rubin & Schwartz 
1832 Jefferson Place, N.W. 
Washington, D. C. 
Dear Mr. Cohen: 

This is in reply to your letter of April 22, 1955, transmitting a 
petition on behalf of a number of Virginia coal operators. A hearing 
is requested for the purpose of establishing that the Virginia locality 
contended for is an appropriate locality within the meaning of the Walsh- 
Healey Act and that the prevailing minimum wage for such locality is 
$1.25 an hour. 

Since the wage practices of Virginia operators were extensively 
dealt with at the public hearing held in February, 1955 in the matter of 
the determination of the prevailing minimum wages in the bituminous 
coal industry, and no reason appears why an additional hearing should 
be granted, I have no alternative but to deny your request. 

You are aware, of course, that you will have an opportunity to 
submit your comments with respect to any proposed order which may 
be issued as 2 result of the recent hearing. 

Sincerely yours, 


Secretary of Labor 


May 23, 1955 


Honorable James P. Mitchell 
Secretary of Labor 

U. S. Department of Labor 
Washington, D. C. 


My dear Mr. Secretary: 
This is in reply to your letter of May 9, 1955, in which you deny 
the request of certain Virginia coal operators that a hearing be held for 
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7 
the purpose of establishing the Virginia locality as an appropriate lo- 
cality within the meaning of the Walsh-Healey Act, and that the prevail- 
ing minimum wage for such locality be determined to be $1. 25 per hour. 
You state that the "wage practices of Virginia operators were exten- 
sively dealt with at the public hearing" and "no reason appears why an 
additional hearing should be granted". 

We respectfully call your attention to the fact that "the wage prac- 
tices" could not have been "extensively dealt with" since the notice of 
the public hearing was inadequate both in its content and in the time 
permitted the Virginia operators to make a full and complete presentation. 
The opponents of the petition were hard-pressed in the time allotted them 
to assemble and correlate sufficient information to meet contentions which 
were raised by the petitioners for the first time at the hearing and with- 
out notice to the opponents. The Virginia operators had little opportunity 
to present affirmatively their position as to the appropriate locality 
Since they were not given adequate time to consider the matter and to 
gather relevant data. No evidence was adduced by the Government or 
the petitioners which could relate the geographical boundaries of appropri- 
ate localities to such evidence as was introduced concerning prevailing 
minimum wages. Without such evidence it seems to us that you are help- 
less to make any finding at all. Hence, we are suggesting an entirely 
new proceeding, completely distinct from the hearings just concluded, 
dealing with entirely new matters relating to locality, for the purpose of 
Squaring the provisions of the law with the realities of the situation. 

We feel that, at the very least, we should have been given an 
opportunity to make an oral presentation to you of our reasons for our 
petition and for requesting a hearing. We seriously doubt that you 
granted the petition in the pending case without prior consultation with 
representatives of the petitioners. We can see no important reasons of 
policy or any other overriding considerations which would appear to 


justify your treatment of the Virginia operators in a different fashion 


and thus discriminating against an important segment of the coal in- 


dustry. If, however, you nevertheless feel that our petition is so closely 
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related to the pending proceeding that policy dictates that you should 
not even accord us the privilege of presenting our views, we desire to 
make the following requests: | : uk 

1. That you include our petition and this letter as a part of 
the record in the pending proceeding, despite the fact that the record 
is closed; and | 
2. That you take judicial notice in the pending proceeding 
of the records of the Wage and Hour Division of the Department of Labor 
which will disclose that in the Virginia locality many of the operators 
having agreements with the United Mine Workers of America are paying 
their employees less than the wages provided for in those agreements 
and that, therefore, the prevailing minimum wage for UMWA operators 
in the Virginia locality is not the wage provided for in UMWA contracts 
and contended for by the petitioners. 

Respectfully submitted, 


Landis, Cohen, Rubin and 
Schwartz 


By Wallace M. Cohen 


U.S. DEPARTMENT OF LABOR 
Office of the Secretary 
WASHINGTON 


Wallace M. Cohen, Esquire 
Landis, Cohen, Rubin and Schwartz 
1832 Jefferson Place, N.W. 
Washington 6, D. C. 


Dear Mr. Cohen: 

This is in reply to your letter of May 23, 1955, concerning the 
request of certain Virginia coal operators that a hearing be held for the 
purpose of establishing the Virginia area as an appropriate locality with- 
in the meaning of the Walsh-Healey Public Contracts Act. 

I have noted your comments with respect to the adequacy of ad- 


vance notice of the recently concluded public hearing at which evidence 
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was presented on the wage practices of Virginia coal operators. The 
same arguments were previously presented at the hearing and in your 
brief filed as a part of the record of the proceeding. A decision is now 
pending on this and other issues raised at the hearing. Until such time 
as a decision on these matters is made, I do not feel that oral discussion 
of the issues with individual interested parties would be appropriate. 

I shall, however, include your petition and letter as an addition 
to the brief previously filed by you for the record. Consideration will 
also be given in the decision to your request that official notice be taken 
of the contents of the inspection records of the Wage and Hour and Pub- 
lic Contracts Divisions. 

Sincerely yours, 
/s/ Arthur Larson 
Acting Secretary of Labor 


{Filed Aug. 6, 1955, Dept. of Labor] | D-619 
tri UNITED STATES DEPARTMENT OF LABOR 
DIVISION OF PUBLIC CONTRACTS 
WASHINGTON, D. C. 
(41 CFR, PART 202) 


BITUMINOUS COAL INDUSTRY 

Notice of Proposed Determination of Prevail- 

ing Minimum Wages For Bituminous Coal In- 

dustry 

This matter.is before the Department pursuant to the Act of June 

30, 1936, as amended (49 Stat. 2036; 41 U.S.C. sec. 35 et seq.), en- 
titled "An Act to provide conditions for the purchase of supplies and the 
making of contracts by the United States and for other purposes, " and 
known as the Walsh-Healey Public Contracts Act. It arises upon the 
petition of the United Mine Workers of America (hereinafter referred 
to as UMWA), the Pittsburgh Consolidation Coal Company, andthe 
Pocahontas Fuel Company (all three hereinafter referred to as petitioners), 


dated December 15, 1954, for the determination of prevailing minimum 
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wages for persons employed in the Bituminous Coal Industry in the per- 
formance of contracts subject to the Act. 

Petitioners requested the determination of minimum wages vary- 
ing from $2.015 to $2. 346 per hour for ten separate geographical areas. 
They also urged that the Industry be defined as that industry which pro- 
duces or furnishes all:coal except Pennsylvania anthracite. 

General 
Notice of a hearing in this matter to be held February 1, 1955 was 


published in the Federal Register on January 1, 1955. 1/ A copy of the 


notice was contained in a press release issued on December 30, 1954. 

This notice and release advised interested persons of the time and 
place at which they could appear and offer testimony: (1) as to what are 
the prevailing minimum wages in the Bituminous Coal Industry; (2) as 
to the propriety of the proposed definition of this Industry; and (3) as to 
whether a Single determination applicable for all of the areas in which 
the Industry operates, or a separate determination for each of several 
different smaller geographical areas (including the appropriate limits of 
such areas), Should be determined for this Industry. The notice par- 
ticularly invited information with respect to the subject matter of the 
testimony as to (1) the number of workers covered in the presentation; 
{2) the num bers and location of establishments and annual tonnage of 
coal produced; (3) minimum wages paid and the number of workers re- 
ceiving such wages and the occupations in which these workers are found; 
and (4) the extent to which there is competition in this Industry between 
different plants in different geographical areas. The notice also stated 
that ''To the extent possible, data should be submitted in such a manner 
as to permit evaluation thereof on a plant by plant basis." 

Pursuant to the notice, a hearing was held beginning February 1, 
1955 at Washington, D. C. The hearing was concluded on February 26, 
1955. The record remained open until April 29, 1955 to permit the filing 
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of additional material and briefs. Representatives of employees and 


employers appeared at the hearing to present evidence and testimony. 
In addition to the petitioners, coal companies and associations from 
Virginia, Pennsylvania, Kentucky, Tennessee, Alabama, Indiana, 
Colorado and [Illinois were represented at the hearing. The Honorable 
Carl Elliot appeared and offered testimony on behalf of the Seventh 
Congressional District of Alabama. The Department of Labor presented 
evidence with respect to Government coal procurement practices. 

At the hearing and in briefs filed subsequent to the hearing, vari- 
ous legal objections were raised with respect tg-this proceeding. 
"Open Market" Exemption 

It has been asserted that I have no jurisdiction to fix a minimum 
wage applicable to the Bituminous Coal Industry because contracts for 
the purchase of bituminous coal are exempt from the Act's requirements. 
This assertion is grounded on a challenge of the Department's interpre- 
tation that the "open market"' purchase exemption contained in Section 9 
of the Act applies only: 

"Where the contracting officer is authorized by the ex- 
press language of a statute to purchase ‘in the open market,' or 
where a purchase of articles, supplies, materials, or equip- 
ment either in being or virtually so, is made without advertising 
for bids under circumstances bringing such purchases within 
the exemption to the General Purchase Statute, R.S. 3709, that 
is, where immediate delivery is required by public exigency." 
(Section 201. 2(a), General Regulations under the Walsh-Healey 
Public Contracts Act, 41 CFR 201. 2(a).) 

I do not consider this matter properly raised in this proceeding. 
The purpose of the hearing was to determine the terms of the wage 
stipulation in those Government procurement contracts for bituminous 
coal subject to the Act. The notice of hearing did not undertake to 
place in issue the question of whether particular contracts might be 
exempt from the requirements of the Act by force of the "open market" 


or any other exemption. This issue can only be decided on a case by 
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Procedural Objections 
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case basis, depending on the terms and circumstances of particular 


contracts. 


Irregularities in the administrative proceedings have been alleged 
which are asserted as grounds for preventing a valid determination on 
the present record. They consist of alleged insufficient advance notice 
of hearing and insufficiencyof the notice itself. 

The first public announcement that proceedings to make a determi- 
nation would be instituted were contained in a press release issued on 
December 17, 1954. a On December 30, 1954 a second release was 
issued announcing a hearing to be held in Washington, D. C. on February 
1, 1955. 3/ The notice of hearing was published in the Federal Register 
on January 1, 1955. When the hearing convened on February 1, various 
parties for the first time requested that the hearing be postponed. 4/ 
Notwithstanding that this request was not timely made, the Hearing Of- 
ficer suspended the hearings on February 4, 1955 for 10 days in order 
to grant further time for various parties to prepare their cases. i The 
hearing was not concluded until February 26, ten weeks after the notice 
was issued. 

That ample time and full opportunity were given all interested 
parties to gather and present relevant data is clearly demonstrated by 
the extensive presentations of the very parties who object to the adequacy 
of advance notice. Of the nearly 2000-page transcript of testimony, an 
extensive portion is devoted to the presentation of direct evidence and 
cross-examination by these parties. They asked for and were granted 
additional time to gather statistical data and did in fact submit such 
data for consideration. Under these circumstances, their contention of 
insufficient advance notice is without merit. 


With respect to the sufficiency of the notice itself, it is asserted 


z; T. 1794 
Government Exhibit 3 
4/ ee: ek 
5/ ‘ 
_ T. 448 
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that interested parties were not fairly apprised of the issues involved 
so that they might present relevant data or argument. 

Although objection to the sufficiency of notice is allegedly based 
upon the requirements of Section 4(a) of the Administrative Procedure 
Act (5 U.S.C. 1003(a)) with respect to rule-making, many of the sup- 
porting arguments are more appropriate to an adjudicatory proceeding. 
It is argued that parties opposing a determination were hampered in 
preparing their cases because they were not given advance notice as 
to the exact position parties favoring a wage determination would take 
at the hearing and the nature and amount of evidence these parties would 
present. 

Under Section 4(a) of the Administrative Procedure Act, the notice 
of hearing is required to set forth '*** either the terms or substance of 
the proposed rule or a discussion of the subject and such issues in- 
volved." 

The subject matter of the proposed rule-making is plainly described 
in the notice as "the determination of the prevailing minimum wage for 
the Bituminous Coal Industry." The basic issues are clearly set forth 
as what the prevailing wages in the Industry are, the propriety of the 
proposed definition of the Industry, and whether separate determinations 
should be made for different geographic areas and the appropriate limits 
of such areas. Certainly the notice "sufficiently alerted" interested 
parties that any ''data, views, and argument" pertinent to the determina- 
tion would be considered. See City of Dallas v. Civil Aeronautics Board, 
221 F. 2d 501. 

Nothing in the Administrative Procedure Act contemplates that the 
notice mention the details of the evidence which will be introduced. 
Particularly in rule-making, as distinguished from adjudication, some 
generality in the notice is necessary. Since the Walsh-Healey Act di- 
rects the Secretary of Labor to determine the prevailing minimum wages 
"on the record after an opportunity for a hearing" it would, indeed, be 
inconsistent with the statutory direction to attempt to give a detailed 


specification in the advance notice, of every consideration that might 
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have a bearing on the determination. 

Under Section 4 of the Administrative Procedure Act, all in- 
terested parties were entitled to notice of "a description of the sub- 
jects and issues involved" in the proceeding, and such notice was given. 

Tr 4 The fact that the notice went beyond this requirement and also set forth 
the general position that certain parties would take at the hearing can 
hardly be considered as having prejudiced those opposing the determi- 
nation in preparation of their own cases. 

ae 2 aK aE aK od 

Tr 6 Basis of Determination 

Section 1(b) of the Walsh-Healey Act authorizes the Secretary of 
Labor to determine the prevailing minimum wages on either one or more 
of three bases: For persons employed (1) "on similar work," or (2) 

"in the particular or similar industries" or (3) in "groups of industries 
currently operating in the locality in which the materials, supplies, ar- 
ticles or equipment are to be manufactured or furnished under said con- 
tract.'' The notice of hearing in this case called for data as to the pre- 
vailing minimum wages in the "particular" industry that produces 

or furnishes bituminous coal. | | 

In the context of the Act it seems proper to conclude that the 
phrase "currently operating in the locality" was intended to qualify only 
groups of industries and does not limit "similar work" or "particular mt 
or Similar industries."" Thus, where a determination, as in the in- 
stant case, is made on the basis of the particular industry, there is 
no requirement in the Act itself that the determination be made on other 
than an industry-wide basis. Where, however, competitive and other 
economic factors are such that an industry-wide determination is not 
required or appropriate to carry out the purposes of the Act, wage de- 
terminations have been made which recognize area breakdowns of par- 
ticular industries. 


Appropriate Geographic Areas for a Determination 


Approximately 456 million tons of bituminous coal were mined in 
the continental United States in 1953 and about 391 million tons in 
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1954, 12/ The Industry is widely distributed, following commercial coal 


deposits. Producing states in 1953 and 1954 ranged from the Gulf of 
Mexico to the Great Lakes and the Canadian border and from the Atlan- 
tic to the Pacific. However, the bulk of production is concentrated in 
the Appalachian area, with very substantial production also in Illinois, 
Indiana, Ohio, western Kentucky and Colorado, and with smaller 
amounts of production reported in each year for 14 other states. 

Bituminous coal deposits vary widely in character as to vola- 
tility, ash, sulphur and moisture content, and other properties that 
affect the desirability of coal for particular uses. Bituminous coal is 
notably bulky, with transportation costs in consequence strongly affect- 
ing the marketing patterns of the industry. 

In order to obtain information to assist in the evaluation of these 
marketing patterns with relation to Government procurement of coal, 
the Department obtained for the record detailed information on contrac- 
tors and on unsuccessful bidders from each of the most important coal- 


13/ 


throughout the entire country and account for about 90 percent of total 


purchasing agencies. These data cover 156 installations scattered 
Government coal purchases during the period covered. These data 
clearly indicate that mines do not have nation-wide distribution, but 
instead have limited coal distribution areas. 

It is clear, for example, that lignite produced in North Dakota 
does not compete with the higher quality coals of Illinois and that trans- 
portation costs prevent competition between coals mined in the Rocky 
Mountain and in the Appalachian areas.. Even in the case of more nearly 
adjacent areas, competition is often sharply limited in extent. The data 
with respect to Government purchases indicate, for example, that com- 
petition of Iowa producers for Government business is limited to in- 
stallations within that State. 13/ 

All of the natural factors affecting the ability of coals to compete, 


Government Exhibit 7; Virginia Operators Exhibit 11 
Government Exhibits 9 and 10 
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as well as freight rates and transportation costs, vary widely between 
adjacent coal producing regions. The record clearly indicates, for 
example, that the higher quality of coal produced in East Kentucky is 

a decisive factor in its ability to compete with lower quality West Ken- 
tucky coal. 14/ Lower productivity of Alabama mines because of rock 
partings and impurities in the seams limits the effectiveness with which 
mines in this area can compete with nearby producing areas. The 
record shows, on the other hand, that in the case of one TVA installa- 
tion, the lower quality of West Kentucky coal precludes it from com- 
peting with Alabama coal in spite of West Kentucky's better mining 


conditions. 15/ 


The record also clearly demonstrates that in the case 
of TVA installations, variations in freight rates limit the number of 
nearby producing areas which can effectively compete for such pur- 


chases. 16/ 


On the other hand, coals produced in Virginia move to 
Ohio and in spite of the cost of shipment are able to compete with 
coals mined in Ohio, the freight disadvantage being offset by the higher 
quality of Virginia coal. 1/ 

It is thus evident that the production and marketing practices in 
this extractive industry are not characterized by industry-wide patterns 
or uniformities. There are definitely regional differences in the pre- 
dominant characteristics of the coal industry. 

Tr sé It is also significant that no one appearing at the hearing sug- 
gested that a determination of prevailing minimum wages on an indus- 
try-wide basis would be appropriate for this Industry. In fact, the lar- 
gest area proposad by any of the interested parties at the hearing was 
limited to an area which includes six producing states and portions of 
two others. 18/ 

I find, therefore, that in view of the unique natural, economic, and 


historic characteristics of the Bituminous Coal Industry, it would be 


14/ . 1197, Government Exhibit 11(d) 
i5/ . 652, 668, 691, 692 


17/ TT. 1154 


rT 
po 
16/ T. 672, 1082, Government Exhibit 11(d) 
i 
18/ Government Exhibit 2 
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inappropriate and unnecessary to the accomplishment of the purpose 
of the Act, to determine prevailing minimum wages on an industry- 
wide basis in this case. I turn then to the question of what geographic 
areas are most appropriate for separate determinations. Several 
proposals were made at the hearing and I have considered each of 
these as well as other obvious geographic breakdowns of the Industry. 

Five proposals were made at the hearing as to the appropriate 
areas for a minimum wage determination for the Industry. Four of 
these proposals were confined to the geographic areas of the parties 
making the proposals, and these areas are Virginia, part of Pennsyl- 
vania, and portions of Kentucky. A more general proposal was made 
by the UMWA, the Pittsburgh Consolidation Coal Company and the 
Pocahontas Fuel Company, petitioners in these proceedings, who pro- 
posed the 10 areas set forth below. These areas cover all but three or 
four producing states with very minor quantities of commercial coal 


19/ 


production. —’ These proposals are discussed in more detail below. 

In addition to these proposals, the record contains information 
as to other geographic classifications. Thus the comprehensive produc- 
tion statistics reported by the U. S. Bureau of Mines in Government 
Exhibit 7 show separate data for counties, for states, and for 23 num- 
bered production districts (hereinafter referred to by number). The 
first two of these classifications are, of course, primarily political 
in character while the third is a grouping based upon economic factors. 
This grouping of production districts is widely known and used in the 
industry and in a variety of Federal laws and administrative regulations. 
There is also information in the record as to a further grouping of the 
country into 10 minimum price areas under the Bituminous Coal Act 
of 1937. 20/ 
Petitioners' Proposal 

The petitioners for a minimum wage determination proposed the 


establishment of the following ten minimum wage areas: 21/ 


19/ Virginia Operators Exhibit 11; Government Exhibit 7 
20/ T. 383 
21/ Government Exhibit 1 
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Pennsylvania, Michigan, Ohio, Maryland, West Virginia, 
Virginia, Tennessee except the counties listed in D, [linois, 
and Kentucky except counties listed in C. 

Indiana. 

Following counties in Western Kentucky: Butler, Chris- 
tian, Crittenden, Daviess, Hancock, Henderson, Hopkins, 
Logan, McLean, Muhlenberg, Ohio, Simpson, Todd, Union, 
Warren, and Webster. 

Alabama, and following counties in Southern Tennessee: 
Bledsoe, Grundy, Hamilton, Marion, McMinn, Rhea, Se- 
quatchie, Van Buren, Warren, and White. 

Arkansas, Iowa, Kansas, Missouri, and Oklahoma. 
Colorado and New Mexico 

North Dakota 

Montana 

Utah and Wyoming 

Washington 


It was contended that these areas represented natural competitive 
groupings of mines and that the recognition of this fact had led to the 
establishment of different wage patterns in the various areas through 
negotiations between the UMWA and the bituminous coal operators. 
The areas were said to represent the carefully considered judgment of 
both labor and management with respect to the necessity for wage dif- 
ferentials in an Industry characterized by a delicate balance of com- 
petition. 22/ 

However, the description of these areas as competitive entities 
is open to considerable doubt in some cases. Thus, the testimony of 
both the petitioners and their opposition indicated that there was little 
or no competition between certain parts of Area A, which is by far the 


most important area proposed by the petitioners, accounting for about 


22/ T. 22, 36-7, 80-1, 83, 84 
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four-fifths of the bituminous coal produced in the U.S. 23/ The lack 


of substantial competition between various parts of Area A is also indi- 
cated by the data on Government purchases previously referred to. 24/ 
Mines in Illinois, for example, competed with mines in only three of the 
other seven states included in Area A, and that competition was negli- 
gible. Similarly, the competition experienced by Lowa from other pro- 
ducing states in Area E was sharply limited in extent. 

The record contains no evidence that some of the proposed areas, 
e.g., Areas A and E, have ever been used before, nor does the record 
show that there are any economic factors other than similar minimum 
wages which link Tlinois, for example, to the remainder of the proposed 
Area A. aby 
Virginia 

An organization representing a number of Virginia cbal mine 
operators, hereinafter referred to as the Virginia Operators, argued that 
this state constituted an appropriate area for purposes of a minimum 
wage determination. 

It was contended that the Industry in Virginia consisted predomi- 
nantly of small, non-mechanized mines generally relying on trucks for 
transporting coal either to the nearest railhead or to the consumer. 26/ 
The growth of these small "truck'' mines was reported to be a relatively 
recent development in response to the difficulties encountered by the 
unionized section of the Industry in meeting the competition of fuels such 
as gas and oil. 2T/ The difficulties of the union mines were said to be 
due in considerable part to the exhaustion of many of the thicker seams 
in the state most adaptable to mechanization. 28/ | 


Tr 10 With the exhaustion of these seams, competitive pressures had 


23/ T. 388, 710-1; Virginia Operators Exhibit 11 

24/ Government Exhibit 10 

25/ TT. 36-7, 80-1, 386-9, 401, 435-7 

36/ TT. 704-6, 714, 870, 891, 896-7, 936, 948, 997, 1031, 1071-3, 1079; 
27/ T.702-4, 889, 944,1032-3,1056-7 /Virginia Operators Ex. 3. 
28/ T. 704, 886-9, 1031-2, 1084-5, 1128 
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reportedly resulted in curtailed operations of union mines and in in- 
creased mechanization, with the result that discharged workers had been 
compelled to find employment in non-union mines. 29/ 

It was pointed out that the seams exploited by these truck mines 
were generally thin and not adaptable to exploitation by mechanical 
methods; consequently labor productivity was alledgedly low, and if 
union wage rates were paid, production costs would be substantially 
higher than those of union mines. 30/ In addition, the quality of the coal 
was alleged to be frequently inferior with the result that prices were 
substantially lower than for coal produced by the large, mechanized 
mines. 31/ It was contended that these disadvantages could only be 
overcome by the payment of wages substantially below the union scale 
and as a result the minimum wage paid by the non-union section of the 
Industry was only $1.25 per hour compared with the $2. 245 negotiated by 
the UMWA for this area. il 

In addition, the proponents of a Virginia minimum wage area con- 
tended that mines in Virginia were principally in competition with one 
another rather than with mines outside the state. 33/ 

It would appear from the evidence in the record that the Virginia 
Operators are correct in their contention that the greater number of 
mines in Virginia are small, non-mechanized, non-union truck mines 
with wage rates substantially below union levels. 34/ However, it is 
also apparent that union mines accounted for a substantial majority of the 
state’s total production in both 1953 and 1954. 35/ While it is also evi- 


dent that union employment exceeded non-union employment in 1953, 


29/ T. 704-7, 891 

30/ T. 705, 886-91, 948, 1031-2, 1123, 1127-30, 1151, 1154, 1157-8 
31/  T. 898-9, 891 

32/  T. 715, 871, 1123, 1157-8; Government Exhibit 2 

33/ TT. 1033-4 


34/ Virginia Operators Exhibit 3; UMW Exhibit 8 
35/ TT. 184-5, 538, 731-2, 757, 913-8, 925-8, 1845-51; Virginia 
Operators Exhibits 3, 5, 11; UMW Exhibit 8; Government Ex. 7 
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there is conflicting evidence on this point for 1954. 36/ 

Although contending that Virginia mines competed primarily with 
one another, it was admitted by the Virginia Operators that there was 
substantial competition with other areas, such as West Virginia, east 
Kentucky, and northern Tennessee, and this was confirmed by other 
testimony. 3T/ The extensive nature of the competition encountered by 
Virginia mines in competing for Government contracts is indicated by 
the tabulation of Government purchases introduced by the Government, 
showing the areas from which bids were submitted to the various pur- 
chasing installations. In all, Virginia mines submitted bids to 36 instal- 
lations in 1954, but for 33 of these 36 installations more than half of the 
bids were received from mines outside of Virginia, and for 23 of these 
installations, over 75 percent of the total number of bids received came 


38/ 


from mines in states other than Virginia.—’ In the case of the Veterans 
Administration's installation at Chamblee, Georgia, for example, which 

Tr il received a total of 25 bids, only five were submitted by Virginia 
mines, the remainder coming from west Kentucky, Tennessee, and Ala- 
bama. These figures clearly indicate the interstate nature of the compe- 
tition encountered by Virginia and that mines in Virginia do not compete 
primarily with one another for Government business. 

In general, Virginia, whose coal producing areas are included partly 
in District 7 and partly in District 8, encounters its most serious compe- 
tition for Government contracts from other parts of these districts lo- 
cated outside Virginia, particularly from District 8. 39/ District 7 is 


a predominantly low-volatile coal area which extends into southeastern 


36/ T. 538-9, 553, 563, 718-9, 756, 761, 764, 809-10, 814, 835-8, 
860, 879-80, 895-6, 903, 981-2, 986-9, 1071-3, 1079, 1821, 1845-51, 
1907-13, 1970-2; Virginia Operators Exhibits 2 and 3; UMW Exhibit 8; 
Government Exhibit 7. 


37/ T. 297, 312-3, 387, 537, 552-3, 710-1, 761, 935, 946, 976, 983, 
7028-9, 1033-4, 1085-6, 1121, 1131, 1154. 


38/ Government Exhibits 10 and 11. 
39/ Government Exhibit 10. 
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Tr 11West Virginia, while District 8, extending into southwestern West Vir- 


ginia, eastern Kentucky and northeastern Tennessee, is a predominantly 
high-volatile coal area. 40/ The low-volatile areas of Virginia are clas- 
sified in District 7, while the high-volatile areas, accounting for the major 
part of Virginia's coal production, are included within District 8. 41/ 


Both the low and high-volatile coals mined in Virginia compete with their 


counterparts in the remainder of Districts 7 and 8. 42/ It should also 


be noted that many coal seams in Virginia extend into West Virginia and 
Kentucky, and individual mines are engaged in the extraction of coal from 
seams underlying one other state in addition to Virginia, with the mine 
portal being located in one state and actual mining operations being 
conducted in the other. 48/ The record also indicates that the truck- 
mining operations described as characteristic of Virginia are also con- 
ducted in neighboring areas of West Virginia and Kentucky. 44/ In view 
of these circumstances a minimum wage area delineated on the basis of 
the differentiating characteristics of Virginia would be required to en- 
compass these areas as well. 

It has also been requested that only that part of Virginia located in 
Production District 8 be considered a separate area for wage determina- 
tion purposes. Most of the comments with respect to the entire State of 
Virginia are equally appropriate to this requested area. 

RE x * 3K * as 

Tr 15 Counties 

Data are available in the record as to production statistics for the 
350 counties producing coal in 1953. 78/ There is no evidence in the 
record that there has been any use of a county-by-county approach in 
any of the various laws and regulations which have dealt with the 


. 710, 984, 1029, 1131; Government Exhibit 8. 

. 642, 760, 935, 946; Government Exhibit 8. 

. 710-1, 761, 946. 

. 454, 838-9, 913, 934-6, 947, 1005, 1052-4, 1066-7, 1121. 
. 917, 934-5. 


* * * 
Government Exhibit 7. 
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Bituminous Coal Industry, nor is there any evidence that small areas 
have any significance in the industry except for statistical purposes. 
The data on bids and contracts of Government installations reveal that 
operators in particular counties generally account for a relatively small 
proportion of bids submitted to particular installations. 79/ 
States 
I have also given consideration to use of a state-by-state approach 
in deciding on appropriate wage determination areas. The proposal for 
one State--Virginia--has been discussed above. Federal laws and regu- 
lations dealing with bituminous coal have relied on state boundaries to 
delimit coal producing areas only for certain states. The states have 
Tr 16 been used by the U.S. Bureau of Mines and by the various state de- 
partments for statistical purposes and the states also have local laws 
and regulations dealing with mine safety. It is evident from the record 
that certain whole states or groupings of states are more appropriate 
for recognition as prevailing minimum wage areas than others. For ex- 
ample, the record indicates that competition of Iowa coal producers for 
Government business is substantially limited to installations within the 
State and that the only record of successful bidding from producers in 
other states for Iowa installations is for an installation on the border of 
the States on the Mississippi River. 80/ Further, the record indicates 
that North Dakota mines encounter only limited competition from other 
mines for Government business. 80/ However, in the case of a number 
of states such as Pennsylvania, West Virginia, Virginia, and Kentucky 
different types of coal are produced in different portions of the state. 81/ 
Moreover, in a number of other cases, coal areas with substantially the 
same economic characteristics cross state lines. Reference has been 
made above to this situation in the case of Virginia, West Virginia, 


and Kentucky, and to Pennsylvania, Maryland and West Virginia. 


79/ Government Exhibits 10 and 11. 
80/ Government Exhibits 10 and 11. 
81/ T. 710-1, 1029, 1131, 1406-7, 1550, 1613, 1615. 
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Tr 17 Production Districts 

There has been for many years a recognized division of the Bitumin- 
ous Coal Industry into well-defined, precisely bounded, separate geo- 
graphic areas known as production districts. The district boundaries 
have been developed in general along natural lines conforming to the 
characteristics of the Industry and the factors by which its operations 
are affected, rather than according to arbitrary or artificial geographic 
or political divisions. B2/ These districts have had a long history as 
evidenced by the early formation of local associations representing 
mining fields within a given area with common production and marketing 
problems. 83/ They have been recognized at least since the period of 
World War I and have been used in connection with Government regula- 
tions relating to coal mining. Wage rate structures have been related 
to these areas and Governmental recognition has been accorded to them 
in such matters as the setting of freight rates. 84/ For purposes of es- 
tablishing minimum prices for coal, the Bituminous Coal Act:of 1937 
recognized 23 production districts and 10 price areas, the latter being 
a combination of coal production districts. 85/ This Act provided for 
a District Board for each of the 23 districts to recommend minimum 
prices for the coal produced in its district and to coordinate these prices 
in common consuming markets. With minor changes the same districts 
were also used in the earlier Bituminous Coal Act of 1935.29/ which, in 
addition to authorizing the establishment of minimum prices, authorized 
the establishment of minimum wages on a district basis. 

During World War II the Office of Price Administration found the pro- 
duction districts to be appropriate geographic units for establishment of 
maximum prices for coal, and the districts were also used by the Solid 
Fuels Administration as a basis for allocating bituminous coal to con- 
sumers. Currently, the Bureau of Mines and the Bureau of Census 
82/ T. 378, 380; Government Exhibit 8. 

83/ T. 375-80, 382 
84/ T. 376, 377 


85/ T. 377; Ch. 127, 50 Stat. 72 
86/ Ch. 824, 49 Stat. 991 
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collect and present a variety of economic statistics on this basis. 87/ 


The long-continued and widespread use of the district concept bears 
impressive witness to the significance of the districts as separately identi- 
fiable coal producing areas which are, in essence, distinguishable econ- 
omic entities. The record clearly indicates the close relationship be- 
tween the mines located in each of the various districts by virtue of such 
factors as the predominance of particular types of coal in the districts, 
similar mining conditions, uniform railroad freight rates to common 
destinations, and the sharing of common markets. 88/ While there is 
also some overlapping competition between coals mined in different dis- 
tricts, the significance of the district as a competitive area is indicated 
by Government Exhibit 10 which shows that in the case of almost 90 per- 
cent of 156 Government installations purchasing coal in a recent period, 
at least half of the bids were submitted from mines located in the same 
district; and in 92 of these installations 65 percent or more of the bids 
came from mines located in the same district. 

It is my conclusion that by virtue of their distinguishing common 

Tr 18 features and long history as accepted separate economic areas, the 
production districts constitute a more appropriate basis for approaching 
the problem of setting up minimum wage areas than any other proposed 
geographic area or combination of areas. There remains for considera- 
tion the application of this approach in the light of the objectives of the 
Act. 

The Public Contracts Act contemplates the elimination of competi- 
tive advantage accruing to firms bidding on Government contracts if the 
advantage is derived from the payment of wages which are below the 
prevailing minimum. As has been seen, the record clearly indicates 
the intensity of competition between mines within the same production 


district. There are also areas in which mines from more than one 


87/ T. 375-76, 378, 380; Government Exhibits 7 and 8. 
88/ T. 376, 378-82, 537, 540, 1407, 1550, 1613, 1615. 
89/ T. 378; Government Exhibit 11(d). 
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district are in competition. This overlapping competition between pro- 
duction districts is for the most part limited either to adjoining districts 
or districts adjoining common market areas. However, it raises the 
question whether, in order to carry out properly the purposes of the Act, 
various districts should be grouped together. 

The economic characteristics of most industries for which wage de- 
terminations are issued are such that the minimum wage standard can be 
a controlling factor in determining competitive advantage among the bid- 
ders for a Government contract, irrespective of the location of their 
respective plants. In such Situations, the end product is more or less 
standardized as to quality and other physical characteristics. Transpor- 
tation costs comprise a relatively minor part of the cost of the end prod- 
uct and such other major costs of manufacture as raw materials and plant 
equipment are fixed at substantially the same level for all competitors. 
The cost of manufacture is thus more or less equalized with respect to 
major factors except wages. In the industries having these characteris-~ 
tics a comparatively slight variation in wage costs can operate to confer 
decisive competitive advantage, contrary to the purposes of the Act, 
unless a uniform wage floor is provided for all contractors from whom 
competing bids are received. 

Variations in wage costs within the same production district in the 
coal industry might have the same decisive competitive effect. But the 
analogy is limited to the production districts, for the above-described 
equalization of other economic factors, which is a compelling reason 
in other industries for a uniform minimum wage standard among competing 
bidders, does not exist generally in the coal industry. Apart from the 
equalization that has been achieved historically by the production district, 
the coal industry is uniquely characterized by wide variations in natural 
and other economic factors. Transportation costs and freight rates vary 
widely. In some areas these costs comprise as much as 50 percent of 


delivered price. 89/ They obviously become a Significant factor ina 


89/ T. 378; Government Exhibit 11(d). 
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bidder's ability to compete for Government contracts. Natural physical 
factors are also responsible for wide variation in costs. 90/ Coal is 
purchased by the Government and its costs evaluated according to its 
heat producing qualities measured in BTU's. 91/ There is wide varia- 
tion in the number of BTU's recoverable from coals produced in various 
production districts with the result that the value per ton of the end prod- 
uct differs. a2 The ability of coal from a particular production district 
to compete with coals from other districts is governed by its relative posi- 
Tr 19 tion with respect to all of these varying factors in addition to wage 
costs. 93/ 

To the extent that there is overlapping competition between produc- 
tion districts for Government coal contracts, it seems clear that the 
ability to compete must rest on a balance of all these significant factors 
together with the wage rate structure in the competing districts. The 
record in this case shows a well-defined pattern of differentials existing 
between the minimum wages prevailing according to the production dis- 
tricts. As is discussed more fully elsewhere in this decision, the record 
establishes that in all districts in which coal is currently being produced 
except in District 12, the prevailing minimum wage corresponds to the 
minimum hourly rate under the terms of the UMWA agreements. Ac- 
cording to the uncontroverted testimony of petitioners, the differentials 
in UMWA wage rates, between different competing districts have histori- 
cally taken into consideration all of the varying factors which affect the 
ability of mines in different districts to compete, so that the wage differ- 
entials would not be a controlling factor in competitive advantage. 94/ 


In such a situation, a determination of prevailing minimum wages ona 


90/ Government Exhibit 7. 

Oily T. 1793. 1791, 1197. 

92/ T. 1197, 1154-55; Government Exhibits 11(c) and (d). 

93/ T. 1153-55. 

94/ T. 22-23, 37, 80, 83, 291, 437. Production District 12, in which 
the prevailing minimum does not correspond to the UMWA hourly mini- 
mum, consists of all coal producing counties in the State of Iowa. As 
noted earlier, Iowa mines encounter only limited competition from other 
mines for Government business. 
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basis which would require readjustment of the prevailing district rates 
to a uniform wage floor for Government contracts would make no contri- 
bution to the elimination of depressant effects on wage levels which is 

a basic purpose of the minimum wage provisions of the Act. 

After giving consideration to all relevant factors, including the 
conditions affecting operations in this Industry which have been discussed 
above, I find that it is not necessary or appropriate under the Act to de- 
termine prevailing minimum wages for any area larger or smaller than 
a production district, and that a separate wage determination for each 
production district will most effectively maintain a fair and reasonably 
balanced competitive situation and will carry out the purposes of the 
Act. 95/ 

Nature and Adequacy of Prevailing Wage Data 

The most detailed and complete information in the record pe rtain- 
ing to wage rates paid to employees in the Industry was introduced by the 
UMWA. UMW Exhibits 8-A through 8-H are listings of bituminous coal 
mines stated by the union to be operating under contract with the UMWA 

Tr 20 during the year 1953. The listings identify each mine by name and 
address, and for most mines give the tonnage produced and the number 
of workers employed during the year 1953. Those mines which are stated 
to have produced 1,000 tons or more of coal represented more than four- 
fifths of the Industry, accounting for an aggregate production of approx- 
imately 378 million tons, and employed a total of approximately 240,000 


95/ The definitions of all but two production districts shall be the same 
as those contained in the Bituminous Coal Act of 1937. However, Iam 
proposing to add to District 8, as defined in the Act, the following six 
counties in which bituminous coal was mined in 1953: Clinton, Menifee, 
Pulaski, and Wolfe Counties in Kentucky, and Pickett and Putnam Coun- 
ties in Tennessee. For the same reason, McIntosh County in Oklahoma 
shall be added to the counties included in District 15 under the Act. 

This allocation follows the procedure of the U.S. Bureau of Mines in 
allocating these counties for statistical purposes to production districts 
on the basis of such factors as geographic propinquity and similar types 
of coal. 
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employees. 96/ A representative UMWA testified that the information 
was obtained principally from three sources: (1) annual reports pub- 
lished by state mine bureaus; (2) Keystone Coal Buyers Manual and the 
annual supplement thereto; and (3) local UMWA offices. 91/ In those 
instances where data on tonnage or employment were unobtainable from 
any of those sources, no entries were made in Exhibits 8-A through 

8-H beside the name and location of the mine. 

UMW Exhibit 8-I contains the names of mines located in Arkansas, 
Iowa, Kansas, Missouri, and Oklahoma which are not under contract 
with the union, and therefore not listed UMW Exhibits 8-A through 8-H, 
but which were stated to compensate their employees at rates not less 
than those provided in the UMWA contract covering each of their re- 


spective areas. 


Wage data were also offered in evidence by other proponents of the 


petitioners’ request for the establishment of a prevailing minimum wage 
in the Bituminous Coal Industry. George A. Lamb Exhibit 5 contains wage 
information obtained from mines located in Iowa and accounting for a 
majority of that State's soft coal production during 1954. Mr. Lamb also 
named certain mines in New Mexico within the boundaries of District 


18 which he stated pay rates not less than those called for in the union 
contract. 98/ These mines surveyed by Mr. Lamp represented the 
majority of tonnage and employment reported by all mines located in 
District 18. ag/ Mr. Lamb also submitted a list of mines located in 
Arkansas and Oklahoma, which he stated were paying wage rates not 


less than those called for in the UMWA contracts covering those 


states. 100/ 


96/ Government Exhibit 7. 

97/ T. 45, 58, 62-3, 66, 148, 1879-80. 
98/ T. 1718-20. 

99/ T. 1718-9. 

100/ T. 1724-7, 1795. 
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The UMWA introduced into the record a copy of the Appalachian 
Joint Wage Agreement, effective April 1, 1941, and all supplements 
thereto which have since been negotiated, including the currently 
effective agreement, The National Bituminous Coal Wage Agreement 
of 1950, as amended September 29, 1952. 101/ In addition, UMW Ex- 
hibits 13-A through 13-S are copies of various UMWA district agree- 
ments entered into in 1941. Representatives of the union explained 
that no district agreements have been negotiated by the UMWA since 
1941, and that all such agreements have been carried forward and 
amended by the national agreements which have been entered into since 
that date. 102/ Furthermore, any provisions of the 1941 district 
agreements which are inconsistent with the provisions of the national 
agreements since negotiated are superseded feveby.22e" Conse- 
quently, a complete picture of the minimum wage rates currently called 
for in each of the district agreements in the record is obtainable by 
applying the wage adjustments provided for in the national agreements, 
Tr 21 and the supplements thereto, to each of the district speeements. oon" 
It was also testified that the Progressive Mine Workers of America 
represented some workers in linois and that this organization claimed 


wage rates as high or higher than those negotiated by the UMWA. 105/ 


Wage data were also introduced by parties appearing in opposition 
to the petitioner's request. Such data were of a restricted nature, and 
pertained to workers employed in mines not under contract with UMWA 
in only four areas: (1) various coal producing counties in southwestern 
Virginia; (2) 21 counties in Central Pennsylvania; (3) Clay and Leslie 
Counties in eastern Kentucky; and (4) McCreary and Pulaski Counties 
and a portion of Whitley County, also in eastern Kentucky. The infor- 


mation submitted for each of these areas is as follows: 


101/ UMW Exhibits I through 7, and 12 
102/ T. 229, 242-3, 1844 

103/ T. 231, 243-5, 266-70, 1880 
104/ T. 229, 242-5, 1097, 1844, 1877 
105/ T. 239 
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(1) Virginia Operators Exhibit 10 is a partial list of coal mines 
operating in Virginia during the year 1954. The listing discloses for 
each coal company named therein the total number of employees, the 
number of employees receiving the lowest hourly wage, the number 
receiving the next lowest hourly wage, and the number of employees 
receiving over $1.35 an hour. This wage survey covered more than 400 
mines employing approximately 6, 100 men.—— 106/ The witness appearing 
on behalf of the Virginia Operators concluded that the survey indicated 
a prevailing minimum hourly wage of $1.25 for soft coal mines in the 
State of Virginia. — 107/ The Virginia Operators also introduced a listing 
of mines operating in Virginia in 1954 and not under contract with the 
UMWA; these non-union mines reported a total employment of approxi- 
mately 7, 600. 108/ 


during 1954 was estimated to be about 7 1/2 million tons. 


Total production of non-union mines in Virginia 
109/ 

(2) Wage data were submitted covering 702 workers employed by 
non-union operators located within the 21 county area designated as 
the "Central Pennsylvania" area. The witness who introduced these 
data concluded that the survey disclosed an "average minimum" wage 
of $1.466 an hour. However, the producers covered by the wage survey 
employed only 11 percent of those employees not covered by the UMWA 
agreement. 110/ The Central Pennsylvania Operators also introduced 
a listing of coal operators located within the 21 county area during 
the year 1953 which were not under contract with the UMWA. —— 111/ This 
listing discloses the number of employees and the tonnage produced by 
each of the operators named therein as reported by the Pennsylvania 
Bureau of Mines. The data disclose that producers not under contract 
with the UMWA employed 61 percent of the workers and produced 71 
percent of the tonnage of all coal producers operating in the 21 county 
area in 1953. 


106/ Virginia Operators Exhibits 3 and 5; T. 731-2 
4017 T, 715, 719 
108/ Virginia Operators Exhibit 3 
109/ Virginia Operators Exhibit 3 
110/ T. 1339-40; Central Pennsylvania Operators Exhibit 8 
111/ Central Pennsylvania Operators Exhibit 8 
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32 
(3) Wage data were introduced for three companies located in 


Clay and Leslie Counties, Kentucky. 112/ 


Each of these companies 
paid their production workers a minimum hourly wage of $1.25. A 
witness testified that these operators represented about half of the coal 
industry in Leslie County, by far the more important of the two counties, 
and that other operators in those counties also paid their workers a 
minimum rate of $1. 25. 113/ 
(4) A representative of the Stearns Coal and Lumber Company 
located in McCreary County in Kentucky submitted wage data pertaining 
to soft coal operations in McCreary, Pulaski and a portion of Whitley 
Counties in Kentucky. 214/ These data purported to indicate the distri- — ; 
bution by average hourly rates of approximately 90 percent of the workers 
in the soft coal industry in that area. No indication was given, however, 
as to the number of coal companies which paid the various rates. The 
distribution disclosed that 15 percent of the workers surveyed earned 
less than $1.00 an hour and more than 25 percent of the workers earned 
exactly $1.00 an hour. The Stearns Coal and Lumber Company, largest 
coal producer within this area, paid its workers a minimum hourly wage 
of $1. 531. 
The evidence introduced by the UMWA pertaining to minimum 
wage rates and the number of employees who are covered by their col- 
lective bargaining agreements was challenged on the grounds that the <j 
evidence was for the year 1953, and, consequently, was obsolete for the | 
purpose of determining the prevailing minimum wage in the fndnetey 222’ 
The most recent agreement made with the coal operators by the 
UMWA is the National Bituminous Coal Agreement of 1950 as amended : 
September 29, 1952. This agreement was stated by the union to be in 
effect during the year 1953 for those mines listed in UMW Exhibits 8-A 
through 8-H; furthermore, this agreement is in effect today, and has 
remained unchanged with respect to wage rates or any other provisions 


therein since September 29, 1952. 116/ 


1127 T. 579-80 

113/ T. 570, 581-2 

114/ T. 1166-7, 1172-3, 1832 

115/ T. 71-4, 82-83, 172-3, 278-80 
116/ T. 45, 243-4 
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Another question relating to the currency of the UMWA data in- 
volves the usefulness of 1953 statistics regarding employment and tonnage 
for coal companies listed in Exhibits 8-A through 8-H. A union repre- 
sentative explained that the primary source of those statistics was the 
state mine bureau reports. In this connection, he testified that such 
reports were available for all states included in UMW Exhibits 8-A 
through 8-H except Virginia, Montana, and Utah; also, with respect 


to Indiana the state report includes information only for deep mines, 


not for strip mining:operations. The witness explained that the most 
recent state reports available to him in compiling UMW Exhibits 8-A 
through 8-H were for the year 1953, and that the 1954 reports had not 
yet been published. 117/ Keystone Coal Buyers Manual was also used 
in compiling the employment and tonnage statistics for certain mines 
operating under agreement with the UMWA. Again, however, the most 
recent edition of this publication available was the 1954 edition, which 
gives employment and tonnage data for 1953. 

Tr 23 The collection and tabulation of statistics as comprehensive in 
scope as those detailing the employment and production of individual 
mines in the soft coal industry is a sizeable task requiring considerable 
time. It is unavoidable, therefore, that many months should elapse 
before the publication and dissemination of such data can be completed. 
In this regard, a witness explained that all of the various state mine 
bureau reports covering employment and production for the year 1954 
would not be available until the close of 1955. 118/ This is also true 
for the U. S. Bureau of Mines' annual survey of bituminous coal and 
lignite mines for the year 1954. Itis clear, therefore, that the most 
recent data available on the soft coal industry, which are of enough 


1177 T. 69, 71-2, 117-9 
118/ T. 531-4 
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detail to be sufficient for purposes of these proceedings, are for the 
year 1953. 

There is information in the record which indicates that the final 
statistics for 1954 will disclose a sizeable decrease in soft coal produc- 
tion from that reported for 1953. The U. S. Bureau of Mines’ final 
statistics for soft coal production in 1953 (exclusive of mines producing 
less than 1, 000 tons) show a total of approximately 456, 000, 000 tons 
for the continental United States. 119/ Virginia Operators Exhibit 11, 
the U. S. Bureau of Mines' weekly coal report for March 4, 1955, 
shows an estimated total production for the continental United States in 
1954 of approximately 391 million tons, or a decrease of more than 14 
percent from the previous year. It is not possible to ascertain from 
the U. S. Bureau of Mines’ weekly report the extent to which this de- 
crease in production was felt in mines under contract with UMWA, and 
there is no evidence to indicate that mines paying the union wage scale 
accounted for a significantly smaller proportion of the total soft coal 
production in 1954 than in the previous year. 

It was also pointed out by some of those appearing in opposition 
to the petitioner's request that a number of the mines listed in UMW 
Exhibits 8-A through 8-H, were no longer operating under the union 
contract. 120/ In illustration, the Stearns Coal and Lumber Company 
offered into evidence a copy of its collective bargaining agreement entered 
into on March 14, 1954 with the McCreary County Mine Unim, which has 
no affiliation with the UMWA. 121/ On the other hand, a representative 
of the UMWA testified that many mines not listed in their Exhibit 8 
122/ Thus, 


in the absence of detailed information pertaining to employment and 


had become Signatories to the union contract since 1953. 


tonnage of individual mines such as is available in the state mine bureau 


reports, the exact number of employees presently working under a 


119/ Government Exhibit 7 

120/ T. 759, 779, 835-6, 903, 985-6, 1371-2, 1972 
121/ T. 1239 

122/ T. 280, 1851 
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UMWA contract and the tonnage produced by such employees cannot be 
known. In any event, even if the total loss in coal production between 
1953 and 1954 were attributable to mines paying wages not less than 
those called for in the UMWA agreements, and there is no evidence to 
this effect, the proportion of all soft coal production by mines producing 
a thousand tons or more in the continental United States, and under 
contract with the UMWA, would still be approximately 80 percent for 
the more recent year. 

Outside of the four restricted geographical areas mentioned above, 
and one mine in Oklahoma which currently operates non-union but 
observes the UMWA scale, there is no information in the record indi- 
cating that any mines listed in UMW Exhibits 8-A through 8-H are not 
now operating under the union contract, nor is there any information 
indicating that the employees and tonnage produced under UMWA con- 
tracts in other areas are proportionately changed from those indicated 
by the Exhibits. Nor was there any challenge to any of the supplementary 
data offered by the proponents pertaining to mines in certain states not 
under contract with the UMWA, but paying their employees minimum 
wages not less than those called for in such contracts. 

It was also asserted by the Virginia Operators and others that the 
wages provided in the UMWA contract are not paid to employees of all 
Signatory companies. 123/ Although it was alleged that violations of 
the union agreement were widespread, especially in Virginia and 
eastern Kentucky, no evidence of a reliable, probative, and substantial 
nature was introduced in support of this allegation. Most witnesses 
who testified on the point had no personal knowledge as to specific 
companies who were violating their contracts, but testified on the 
basis of rumor and hearsay. 124/ One witness testified that he had 
personal knowledge that two signatory companies in eastern Kentucky 


were paying less than the rates called for by their contracts. Even 


this witness, however, refused to divulge the names of the companies 
concerning which he had such personal knowledge. 125/ 

123/ T. 709-10, 747-9, 822-34, 858-9, 879-80, 1017-24, 1036-42, 
1050-1, 1065-6, 1350-71, 1393-1400 

124/ T. 662-5, 1038, 1119 

125/ T. 825-8 
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It has been suggested that thedeficiency in the evidence supporting 
the charge of widespread contract violations might be overcome if I 
take official notice of the records of the Wage and Hour and Public 








Contracts Divisions with respect to inspections of mines pursuant to 
the Fair Labor Standards Act. This Act requires, generally speaking, 
that employees engaged in commerce or in the production of goods for 





commerce be paid not less than 75 cents an hour and time and one- 








half for hours in excess of 40 in any one week. 

Violations of the wage and hour requirements of the Fair Labor 
Standards Act in the coal industry have not been extensive in the past. 
Routine investigations in this industry are therefore held to a minimum, 
most investigatory activity being directed toward those industries in 
which experience had demonstrated violations are most likely to be 
found. Furthermore, even in those isolated cases where coal mines 
have been investigated, the record would usually contain data on wages 
actually paid only in those cases where violations of the wage and hour 
requirements are found. The evidence of record with respect to wages 
and hours worked by coal miners demonstrates the unlikelihood of such 
violations in this industry. Wages in both union and non-union mines 
are substantially in excess of 75 cents an hour with overtime work 
being the exception rather than the rule. 

The Divisions’ inspection records would neither prove nor disprove 
the charge of widespread contract violations. Accordingly, no useful 
purpose would be served by taking notice of the contents of these records. 

Tr 25 I am not convinced that violations of the UMWA agreement occur 
to the extent alleged. A representative of the union denied the truth 
of the rumors concerning widespread violations and testified that the 
union actively polices the agreement and corrects as rapidly as possible 


any violations which might occur. 126/ 


One of the Virginia Operators' 
own witnesses testified that "all you hear is some rumors that the men 


are not making big wages"; that he did not know what grounds there were 


126/ T. 1831 
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for the rumors; and that, in his opinion, union mines in his area of 
Virginia were compensating their employees according to the union 
agreement. 222/ 


On the basis of the record before me it ‘is accordingly my con- — 


clusion that except in isolated and sporadic instances the wage rates 


called for by the UMWA agreement are being observed by the signatories 
thereto and that those violations that do occur are subject to corrective 
action by the union. 

Such violations as may occur are not sufficient to invalidate the 
conclusion that a majority of the tonnage and employment in each district 
is associated with actual payment of wage rates not less than those 
called for by the UMWA agreement. In any event there would still 
appear to be a legal obligation to pay the contract rates and it would 
be no more appropriate to consider rates paid in violation of this con- 
tractual obligation than it would be to consider rates paid in violation 
of the statutory minimum under the Fair Labor Standards Act. 

It was also charged that the wage scales as reflected in the UMWA 
agreements were inappropriate for purposes of establishing a prevailing 
minimum wage under the Public Contracts Act, because those agree- 
ments call for the payment of portal-to-portal time. 128/ The minimum 
daily wages for inside employees as set forth in the current National 
Bituminous Coal Wage Agreement are based on an eight-hour working 
day. It is true that the eight hours include portal-to-portal time; 
however, the minimum hourly wage as requested by the petitioners 
is that wage which is paid for one hour's work. It is mandatory upon 
union operators to pay for portal-to-portal time as hours worked, but 
this practice in no way affects the minimum hourly wage as requested 
in the petition. Testimony was offered to the effect that it is not customary 
among non-union operators to pay for portal-to-portal time, or io include 
such time as hours worked. However, I do not consider the payment of 
portal-to-portal time as a matter within these proceedings. Whether a par- 
ticular mine operator is required to pay his employees for portal-to-portal 


time is dependent entirely on those circumstances under which such time 
is compensable under the Portal-to-Portal Act of 1947. 


127/ T. 1118-19 
128/ T. 281, 643-5, 713-4 
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Tr 26 Prevailing Minimum Wages 

The information contained in the record makes it possible to 
evaluate for each district the proportionate representation of employees 
and tonnage in those mines paying minimum wages not less than those 
called for in the UMWA contracts. As indicated above, the only com- | 
prehensive wage data were presented by the proponents of the petition. 
Data for portions of Districts 1, 2, 7 and 8 were presented by witnesses 
appearing in opposition to the petitioners’ request. 

With the exception of the wage data introduced by the opponents 
to the petitioners’ request covering portions of Districts 1, 2, 7, and 8, 
no other such data were offered covering any district in addition to those 
offered by the proponents. The information contained in UMW Exhibits 
8-A through 8-H leaves no doubt that the majority of employees working 
in Districte 1, 2, 3, 4, 6, 7, 8, 9, 10, 11, 19, 39; 18, 17, 39, 20, 21. 
22, and 23 (excluding Alaska), was covered by UMWA contracts and 
the provisions for minimum rates prescribed therein. This conclusion 
is not affected even if all of the opponents' data with respect to Districts 
1, 2, 7, and 8 are accepted at their full face value. In each of the dis- 
tricts except 15 and 22, the mines covered by UMWA agreements also 
accounted for the majority of tonnage produced by all mines within their 
respective districts reporting production of one thousand tons or more 
in 1953. 129/ When the information contained in UMW Exhibit 8-I and 
submitted for the record by Mr. George A. Lamb pertaining to other 
mines paying minimum rates not less than those called for in the UMWA 


agreements are added to the employment and tonnage figures for the 
mines listed in UMW Exhibits 8-A through 8-H, it is evident that the 


majority of employees in Districts 14 and 18 are also receiving minimum 


wages not less than those called for in the UMWA agreements, and that 
companies employing such workers also account for the majority of all 


tonnage reported in Districts 14, 15, 18, and 22. No production has 


1297 Government Exhibit 7; UMW Exhibit 8 
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been reported from District 5 during 1953 or 1954, £30/ and in view 


of the complete absence in the record of any data pertaining to that 
District, Iam compelled to omit District 5 from my proposed mini- 
mum wage determination for the Industry. 

UMW Exhibit 8-H as it pertains to the State of Iowa does not 
contain sufficient evidence to find that that minimum wage rate called 
for in the union contract covering District 12 is prevailing. More com- 
plete information for this District is contained in George A. Lamb 
Exhibit 5, which sets forth minimum rates for mines accounting for 
the majority of the estimated 1954 production for District 12. An 
analysis of these two exhibits discloses that of those mines surveyed, 
the majority of the employees and the tonnage were attributable to 
mines paying a minimum hourly wage of $1.40 or more. These two 
conditions are not satisfied at any higher wage... 

For each of the other coal producing districts the record supports 
the petitioners’ request as to the prevailing minimum rates in the In- 


dustry. The total tonnage and employment figures for mines paying 


minimum rates not less than those called for in the UMWA contracts 


Tr 2t were measured by comparable figures for the Industry as reported 
by the U. S. Bureau of Mines for each district in 1953. For this purpose 
those mines listed in UMW Exhibits 8-A:through 8-h for which no tonnage 
or employment figure was included, or which produced less than one 
thousand tons in 1953, were excluded. 

The production of mines reporting less than one thousand tons 
of soft coal per year is insignificant. The most recent information 
on this matter is for the year 1944, a year of peak production, anda 
year in which roughly two thousand such mines were in operation. 
However, their total production during that year amounted to only 1/10 


of 1 percent of the soft coal produced in the continental United States. 131/ 


130/ Government Exhibit 7; Virginia Operators Exhibit 11 


131/ Government Exhibit 7 
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It appears clear, therefore, that an accurate evaluation of the propor- 
tionate tonnage and employment represented by mines under contract 
with the UMWA, or paying their employees minimum rates no less 

than those called for by the union contract, is obtainable by comparison 
with the statistics for the Industry as published by the United States 
Bureau of Mines. In all districts except 5 and 12 it is evident that 
mines accounting for the majority of tonnage and employment are paying 
their employees minimum wages no less than those called for in the 
UMWA contracts. The minimum hourly rates provided for in the UMWA 


contracts for day workers are as follows: 


District 1. $2.245 —“‘District 13. $2,015 
2. 2.245 14. 2.09 
$. 2.245 15. 2.09 
4. 2.245 16. 2.296 
6. 2.245 17. 2.296 
7. 2.245 18. 2.296 
8. 2.245 19. 2.32 
9. 2.09 20. 2.32 

10. 2.245 21. 2.226 
1. 2.28 22. 2.346 
23. 2. 235 


Tonnage Workers 

The petitioners urged that tonnage workers be exempted from the 
minimum hourly wage determination requested for day workers. 132/ 
No one opposed the proposal. The petitioners also urged tha adherence 
to the compensation provisions of UMWA contracts be regarded as 
compliance with the mininum wage provisions of the Walsh-Healey 
Public Contracts Act. 132/ 

The record indicates that piece rates have generally been designed 
to yield the majority of incentive workers in a given mine at least the 
minimum hourly rate guaranteed day workers and to yield the incentive 


workers as a group average hourly earnings in excess of the minimum; 


1327 T. 236-7, 401-2 
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and that they do, in fact, accomplish these objectives. 133/ 


Accordingly, 

Tr 28 it appears desirable to recognize the compensation practices 
prevailing in the Industry with respect to incentive workers by providing 
that in the case of employees compensated in whole or in part on a piece- 
rate system, the minimum wage obligations under the Walsh-Healey 
Public Contracts Act will be fulfilled if a majority of the incentive 
workers engaged in work for the Government in a contracting establish- 
ment receives the prevailing minimum hourly rate applicable in the area 
during the period of time in which they perform such work, and if the 
average hourly earnings of these incentive workers as a group exceed 
this minimum. 

However, it is also apparent from the record that while the com- 
pensation of a majority of the incenitve workers generally equals or 
exceeds the applicable minimum hourly rates, there are periods of time 
during which difficult operating conditions such as thin seams or high 
proportions of slate render this untrue for a particular mine. 134/ 
Consequently, it appears desirable to regard a mine as in compliance 
with the minimum wage provisions of the Act, despite failure to meet 
the standards during the particular period in which Government contract 
work is performed, if it can demonstrate that a majority of its incentive 
workers have or would have earned at least the minimum and that the 
average hourly earnings of its incentive workers as a group have or 
would have exceeded that minimum under normal mining conditions with 
the compensation arrangements prevailing during the period in which the 


mine was producing for the Government. 


1337 T. 90-1, 235-6, 261-2, 413-6, 500-2, 613, 687, 763, 766, 1103-8, 
1113-5, 1129, 1132-3, 1191-1201, 1554-7, 1597, 1626-7, 1728, 1733-43. 


134/ T. 85, 1103-8, 1112-5, 1129, 1132-3, 1198-1200, 1557. 
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Tr 31 Proposed Decision 


Notice is hereby given that in accordance with all of the considera- 
tions expressed herein, I propose to issue a decision in this matter as 
set forth below. Any interested party may submit, within 30 days from 








publication of this proposed decision in the Federal Register, a statement 


in writing (original and four copies) setting forth any exceptions he may 
have to this decision, together with supporting reasons for such excep- 
tions. 

Title 41, Code of Federal Regulations, Part 202 is amended by 
the addition of the following new subsection: 


Section 202.51 Bituminous Coal Industry. 


* x * 2 % * 


(b) Minimum Wage: The minimum wage for employees (other 
than auxiliary workers) engaged in the performance of contracts with 
agencies of the United States subject to the provisions of the Act for 
production or furnishing of bituminous coal (including lignite) shall be 
the amount indicated for each area as follows: 

oR aE * 2c BS x 
DISTRICT 7. - SOUTHERN NUMBERED 1; $2. 245 

The following counties in West Virginia: Greenbrier, Mercer, 
Monroe, Pocahontas, Summers. 

Fayette County, east of Gauley River and including the Gauley 
River branch of the Chesapeake and Ohio Railroad and mines served 
by the Virginian Railway. 

McDowell County, that portion served by the Dry Fork branch of 
the Norfolk and Western Railroad and east thereof. 

Raleigh County, excluding all mines on the Coal River branch of 
the Chesapeake and Ohio Railroad. 

Wyoming County, that portion served by the Gilbert branch of 
the Virginian Railway lying east of the mouth of Skin Fork of Guyandot 
River and that portion served by the main line and the Glen Rogers 


branch of the Virginian Railway. 
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The following counties in Virginia: Montgomery, Pulaski, Wythe, 
Giles, Craig. 

: Tr 33 Tazewell County, that portion served by the Dry Fork branch to 
| Cedar Bluff and from Bluestone Junction to Boissevain branch of the 
; Norfolk and Western Railroad and Richlands-Jewell Ridge branch of 
i the Norfolk and Western Railroad. 

| Buchanan County, that portion served by the Richlands-Jewell 

| Ridge branch of the Norfolk and Western Railroad and that portion of 
said county on the headwaters of Dismal Creek, east of Lynn Camp 
Creek ‘(a tributary of Dismal Creek.) 

DISTRICT 8. - SOUTHERN NUMBERED 2: $2. 245 

The following counties in West Virginia: Boone, Clay, Kanawha, 
Lincoln, Logan, Mason, Mingo, Putnam, Wayne, Cabell. 

Fayette County, west of, but not including mines of the Gauley 
River branch of the Chesapeake and Ohio Railroad. 

McDowell County, that portion not served by and lying west of the 
Dry Fork branch of the Norfolk and Western Railroad. 

Raleigh County, all mines on the Coal River branch of the Chesa- 
peake and Ohio Railroad and north thereof. 

Nicholas County, that part south of and not served by the Baltimore 
and Ohio Railroad. 

Wyoming County, that portion served by Gilbert branch of the 
Virginian Railway lying west of the mouth of Skin Fork of Guyandot River. 

The following counties in Virginia: Dickinson, Lee, Russell, 
Scott, Wise. 

All of Buchanan County, except that portion on the headwaters of 
Dismal Creek, east of Lynn Camp Creek (tributary of Dismal Creek) 
and that portion served by the Richlands-Jewell Ridge branch of the 
Norfolk and Western Railroad. 

Tazewell County, except portions; served by the Dry Fork branch 





v of Norfolk and Western Railroad and branch from Bluestone Junction 
to Boissevain of Norfolk and Western Railroad and Richlands- Jewell 
Ridge branch of the Norfolk and Western Railroad. 
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The following counties in Kentucky: Bell, Boyd, Breathitt, 
Carter, Clay, Clinton, Elliott, Floyd, Greenup, Harlan, Jackson, 
Johnson, Knott, Knox, Laurel, Lawrence, Lee, Leslie, Letcher, 
McCreary, Magoffin, Martin, Menifee, Morgan, Owsley, Perry, 
Pike, Pulaski, Rockcastle, Wayne, Whitley, Wolfe. 

The following counties in Tennessee: Anderson, Campbell, 
Claiborne, Cumberland, Fentress, Morgan, Overton, Pickett, Putnam, 


Roane, Scott. 
The following counties in North Carolina: Lee, Chatham, Moore. 
* 2 * * * x 


Signed at Washington, D.C. 
this 3rd day of August, 1955 


/s/ James P. Mitchell 
Secretary of Labor 
Published in August 6, 1955 Federal Register 
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[Filed October 26, 1955, Dept. of Labor] 


Tr 1 UNITED STATES DEPARTMENT OF LABOR 
WASHINGTON, D.C. 
Division of Public Contracts 
(29 CFR, PART 202) 
BITUMINOUS COAL INDUSTRY 
Determination of Prevailing Minimum Wages 

On August 6, 1955, notice was published in the Federal Regis- 
ter of a proposed decision of the Secretary of Labor in regard to the 
determination of the prevailing minimum wages pursuant to the Walsh- 
Healey Public Contracts Act (49 Stat. 2036; 41 U.S.C. Sec. 35, et seq.), 
for the Bituminous Coal Industry (20 F. R. 5690). The notice allowed a 
period of 30 days in which interested parties might submit exceptions 
to the proposed decision’ 

Exceptions and objections to the proposed decision have been re- 
ceived from the Central Pennsylvania Open Pit Mining Association, 
from some 300 operators in the State of Virginia (hereinafter referred 
to as the Virginia Operators), from the Stearns Coal and Lumber Com- 
pany on its own behalf and on behaif of 30 other operators in McCreary, 
Pulaski, and Whitley Counties, Kentucky, from the Laddie Coal and 
Mining Company, Robbins, Tennessee, from the Hawthorne Coal and 
Coke Company, Norton, Virginia, and from operators in Clay and 


Leslie Counties, Kentucky. 
* * * * x * 


1/ ‘Two requests were received for an extension of time within which 
to file exceptions. However, the need for additional time, in view of 
the variety of issues presented, was anticipated in advance. The 
proposal, accordingly, granted 30 days for filing instead of the 15-day 
period provided in the Rules of Practice. In view of this fact and in 
view of the many other parties having an interest in this matter, further 
delay in reaching a final decision was not deemed advisable. 
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1¢2 Several exceptions have been filed with respect to the basis of the 
determination. Many of these exceptions are directed at the failure 
of the notice of hearing to make reference to all of the bases for wage 
determinations set forth in Section 1(b) of the Act. 

Section 1(b) of the Act provides for determination by the Secretary 
of Labor of "the prevailing minimum wages for persons employed on 
Similar work or in the particular or similar industries or groups of 
industries currently operating in the locality in which the materials, 
supplies, articles, or equipment are to be manufactured or furnished." 
The Act does not require that the determination of minimum wages be on 
the basis of all or a combination of the various standards. The Act confers ! 
discretion on the Secretary of Labor in the choice of the method by af 
which he shall proceed to determine the prevailing minima. No request « 
was received prior to the hearing that the scope of the inquiry go 
beyond the question of the wages prevailing in the Bituminous Coal In - 
dustry. It is apparent from the record that there are ample data as 
to wages paid in the entire Bituminous Coal Industry and that it has long 
been recognized as a unique industry with a distinctive wage structure. 
Accordingly I find that there is no need to go outside the Industry or 
to consider any of the alternative standards. : 

Several other objections have been received as to the content and = ! 
timing of the notice of hearing. These objections are substantially the 
same as those previously filed and considered in the proposed decision. 
Many of them are based on the theory that the notice of hearing limited 
the issue in this proceeding to either adoption or rejection of the pro- | 
posal of petitioners as set forth in the notice of hearing. This theory 
is not supported by the language of the notice. The notice did not call 
solely for data, views, and argument as to the propriety of petitioners’ = 
proposals. On the contrary, the notice, in general terms, called for 
data and evidence which could form the basis of a rule to be proposed 
subsequent to the hearing. It contemplated a hearing at which various 


proposals and evidence in support thereof would be submitted. 
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Tr 3 The notice has also been challenged on the ground that it failed to 
set forth all of the issues that arose at the hearing. The necessity for 
some generality of notice in rule-making proceedings has been considered 
in the proposal. For the reasons stated therein, I consider this objection 
to be without merit. 

I have reviewed my earlier findings as to the content and timing 
of the notice of hearing and I have considered all objections here raised 
which are based upon alleged imperfections in the content and timing of 
the notice. In the light of this review, it is my conclusion that the notice 
adequately described the subjects and issues involved, and sufficiently 
in advance of the hearing, to permit effective public participation. All 
objections to the content and timing of the notice of hearing, to previous 
findings concerning the subject, and to specific findings on the grounds 
of alleged inconsistency with the notice of hearing are therefore over- 
ruled. 

An objection has been filed to the proposed definition of the In- 
dustry. It is asserted that captive mines should be specifically excluded 
from the definition and that wages paid therein should not be considered 
in determining the prevailing minimum wages in the Industry. In support 
of this contention, it is argued that coal produced in captive mines is 
not sold to the Government, but is consumed exclusively by the owner 
for his own purposes. This argument assumes that it is the function of 
a wage determination to reflect the minimum wage which prevails only 
among Government contractors in the industry. Section 1(b) of the Act, 
on the other hand, contemplates that the Secretary of Labor determine 
the minimum wages which prevail in the entire industry. It was the 
very purpose of the Act that the award of Government contracts should 
not operate to depress minimum wage standards prevailing in the industry 
generally. The argument that the determination should ignore the wages 
paid in a substantial segment of the Bituminous Coal Industry merely 
because that segment does nd currently contract with the Government 


runs counter to both the terms and the basic purposes of the Act. 
*x * * * * * 


Tr4 
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The proponents of various geographic units other than production 
districts as wage determination areas have renewed their arguments 
in favor of their respective areas. The areas supported in these con- 
tentions are the State of Virginia; Clay and Leslie Counties, Kentucky; 
21 contiguous counties in Central Pennsylvania; and McCreary, Pulaski 
and a part of Whitley Counties, Kentucky. All of these areas and the 
arguments advanced in support thereof were discussed in detail in the 
proposal. 

In taking exception to the choice of production districts as wage 
determination areas, it is asserted that there exist within individual 
districts variations in methods of mining, characteristics of the coal, 
freight rates, and mining conditions generally. These variations, 
however, are characteristic of the Bituminous Coal Industry and exist 
to a much greater degree among the different production districts. The 
existence of these varying economic characteristics and the fact that 
historically they have been considered in the development of the dif- 
ferentials between the minimum wages prevailing in competing districts 
are persuasive reasons for using a district approach in this determina- 
tion rather than alternative areas suggested at the hearing. The fact 
that differences may exist between mines within a single production 
district does not affect the conclusion that, generally speaking, common 
natural economic characteristics which affect the ability of mines to 
compete prevail within individual districts. That these characteristics 


Tr 5 do prevail on a district basis is demonstrated not only by evidence 


of record as to the background and origin of the production districts, 
but by the existence of well established uniform patterns of prevailing 
minimum wages according to districts. 

The use of production districts is also challenged on the ground 
that the wage data introduced by the petitioners at the hearing were not 
coliated or assembied on a production district basis and that there is 


nothing in the record upon which a production district evaluation can 
be made. 


<] 
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Considerable data introduced by petitioners are on a district 
basis. Even where this is not the case, mines having UMWA contracts 
or paying minimum wages at least equal to those specified in such con- 
tracts are identified by name and address and in most cases, the 1953 
tonnage and employment are given for each mine. The record also con- 
tains the precise boundaries of each production district and the total 
production and employment on a production district basis for the year 
1953. With these basic data and the aid of such standard works as | 
Rand McNally's Commercial Atlas and a Postal Guide, it is possible 
to ascertain a minimum percentage for 1953 of both total production 
and employment for each production district accounted for by UMWA 
Signatories and those non-signatories paying not less than the minimum 
called for in the UMWA contracts. 

In view of the basic data in the record, the charge that there is 
nothing in the record upon which a district evaluation can be made is 
unfounded. However, in view of the objections raised, the wage data 
of record have again been checked on a district basis. This recheck 
confirms the conclusion that a majority of both tonnage and employment 
was accounted for by mines paying minimum rates at least equal to those 
called for in the UMWA contracts in all producing districts except 


district 12.3/ 


3/ There are a few instances where doubt exists as to whether a 
particular mine is located in one or the other of two adjoining districts. 
Careful consideration has been given to this problem, however, and in 
no instance could the location of such mines in one district or the other 
affect the conclusion that in all producing districts except district 12 a 
majority of both tonnage and employment was accounted for by the mines 
paying minimum rates at least equal to those called for in the UMWA 
agreements. This conclusion is not affected even if all mines operating 
under the union agreement in 1953 which are shown by the record to have 
been out of operation at the time of the hearing, or though operating, 
were no longer signatories to the union agreement, are excluded in 
arriving at union totals. 
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It has also been asserted that a district evaluation cannot be 
made since the breakdown and evaluation has not been subject to cross- 
examination. However, the evaluation is made from evidence which 
was subject to cross-examination when it was introduced. Moreover, 
the parties have had an opportunity to object to the proposed evaluation 
and have failed to point to, or tender, any evidence indicating that it is 
not accurate. 

Trt Exception has been taken to my statement that I do not consider 
the question of portal-to-portal pay as a matter within these proceedings. 
It is argued that both the daily wage of shift workers and thetonnage formula 
for incentive workers are designed to reflect portal-to-portal pay and 
that if a minimum based on these wage scales is placed in effect, it 
will have the effect of imposing upon non-union operators the payment 
of portal-to-portal pay in violation of the Portal Act. 

It is true that under the UMWA agreements the pay for both classes 
of workers includes a certain amount for travel time within the mine. 
The fact, however, that the daily earnings include compensation for 
travel time does not increase the hourly rate nor make it any less 
"prevailing" than does the fact that the rate reflects other factors con- 
sidered in the process of wage bargaining. The minimum hourly rates 
set forth in the proposal are those rates which prevail for one hour's 
work. Whether a particular operator is required to pay this rate 


portal-to-portal or only for time spent at the mine face is dependent 


entirely on those circumstances governing the compensability of travel 
time under the Portal-to-Portal Act of 1947. In view of this fact, 

all exceptions to the use of WMWA data on the ground that its use vio- 
lates the Portal Act are overruled. 


* * 2x * * * 


Several other objections have been filed which are based on issues 
fully covered in the proposal. These include consideration of the "open 
market" exemption contained in the Act, conclusions as to the conflict 
of the proposal with existing employment contracts, the nature and 
adequacy of the prevailing wage data, the propriety of basing the 





o1 


determination on 1953 production and employment data, questions as to 
the minimum rate prevailing in various areas, and the question raised 
7 on the record as to whether union mines were in fact living up to their 
contractual obligations. I have again reviewed each and every issue 
i Tri previously raised and for the reasons stated in the proposal, 
3 overrule these objections. 4/ 
2E ss x %E xe 38 
Tr 8 Upon reviewing the entire record in the light of all objections 
and exceptions filed, it is my conclusion that the proposed decision, 
amended by deleting the phrase "for market" from the definition of the 
industry, should be adopted. Accordingly, pursuant to the authority 
vested in me by the Walsh-Healey Public Contracts Act, Title 41, 
Code of Federal Regulations, Part 202, is hereby amended by addition 
of the following new subsection: 
Section 202.51 Bituminous Coal Industry. 
(a) Definition: The Bituminous Coal Industry is defined 
as that industry which produces or furnishes all coal (including lignite) 
except Pennsylvania anthractie. "Produces or furnishes" includes 


mining or other extraction, and the loading, screening, sizing, washing, 


4/ With respect to the necessity for using 1953 production data, the 
Virginia Operators have requested that I take official notice of the 

1954 report of the Virginia State Department of Labor and Industry. It 
is asserted that this demonstrates the availability of more current data 
with respect to this State. The report, however, does not contain data 
as to tonnage and employment of individual mines for the year 1954, 
nor is it possible to determine from the report the proportion of the 
State's total tonnage coming from districts 7 and 8. 


The Virginia operators have asserted that as a reuult of decreased 
production in union mines in 1954, the union minimum no longer prevails 
in their area. The record shows, however, that even if the total esti- 
mated decrease in production and employment in districts 7 and 8, which 
include the Virginia fields, were attributed to union mines, the union 
minimum would still prevail in each district. This is also true for 
districts 1 and 2 concerning which the same assertion was made by the 
Pennsylvania Open Pit Mining Association. 
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oiling and other preparation of bituminous coal, and activities incidental 
to these operations. The term "preparation of bituminous coal" does 
not include any activities performed at Great Lakes or tidewater docks. 


Trs (b) Minimum Wage: The minimum wage for employees 


{other than auxiliary workers) engaged in the performance of contracts 
with agencies of the United States subject to the provisions of the Act 
for production or furnishing of bituminous coal (including lignite) shall 
be the amount indicated for each area as follows: 
DISTRICT 1. - EASTERN PENNSYLVANIA: $2. 245 

The following counties in Pennsylvania: Bedford, Blair, Bradford, 
Cambria, Cameron, Centre, Clarion, Clearfield, Clinton, Elk, Forest, 
Fulton, Huntingdon, Jefferson, Lycoming McKean, Mifflin, Potter, 
Somerset, Tioga. 

Armstrong County, including mines served by the Pittsburgh and 
Shawmut Railroad on the west bank of the Allegheny River, and north 
of the Conemaugh division of the Pennsylvania Railroad. 

Fayette County, all mines on and east of the line of Indian Creek 
Valley branch of.the Baltimore and Ohio Railroad. 

Indiana County, north of but excluding the Saltsburg branch of the 
Pennsylvania Railroad between Edri and Blairsville, both exclusive. 

Westmoreland County, including all mines served by the Pennsy- 
ivania Railroad, Torrance, and east. 

All coal-producing counties in the State of Maryland. 

The following counties in West Virginia: Grant, Mineral, and 
Tucker. 
DISTRICT 2. - WESTERN PENNSYLVANIA: $2. 245 

The following counties in Pennsylvania: Allegheny, Beaver, Butler, 
Greene, Lawrence, Mercer, Venango, Washington. 

Armstrong County, west of the Allegheny River and exclusive of 
mines served by the Pittsburgh and Shawmut Railroad. 

Indiana County, including all mines served on the Saltsburg 


branch of the Pennsylvania Railroad north of Conemaugh River. 
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Fayette County, except all mines on and east of the line of Indian 
Creek Valley branch of the Baltimore and Ohio Railroad. 

Westmoreland County, including all mines except those served 
by the Pennsylvania Railroad from Torrance, east. 

DISTRICT 3. - NORTHERN WEST VIRGINIA: $2. 245 

The following counties in West Virginia: Barbour, Braxton, 
Calhoun, Doddridge, Gilmer, Harrison, Jackson, Lewis, Marion, 
Monongalia, Pleasants, Preston, Randolph, Ritchie, Roane, Taylor, 
Tyler, Upshur, Webster, Wetzel, Wirt, Wood. 

Tr 10 That part of Nicholas County including mines served by the 
Baltimore and Ohio Railroad and north. 
DISTRICT 4. - OHIO; $2. 245 
All coal-producing counties in Ohio. 
DISTRICT 5. - MICHIGAN: (no determination) 
DISTRICT 6. - PANHANDLE: $2. 245 

The following counties in West Virginia: Brooke, Hancock, Mar- 
shall, and Ohio. 

DISTRICT 7. - SOUTHERN NUMBERED 1: $2. 245 

The following counties in West Virginia: Greenbrier, Mercer, 
Monroe, Pocahontas, Summers. 

Fayette County, east of Gauley River and including the Gauley 
River branch of the Chesapeake and Ohio Railroad and mines served 
by the Virginian Railway. 

McDowell County, that portion served by the Dry Fork branch 
of the Norfolk and Western Railroad and east thereof. 

Raleigh County, excluding all mines on the Coal River branch of 
the Chesapeake and Ohio Railroad. 

Wyoming County, that portion served by the Gilbert branch of the 
Virginian Railway lying east of the mouth of Skin Fork of Guyandot 
River and that portion served by the main line and the Glen Rogers 
branch of the Virginian Railway. 

The following counties in Virginia: Montgomery, Pulaski, Wythe, 
Giles, Craig. 
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Tazewell County, that portion served by the Dry Fork branch to 
Cedar Bluff and from Bluestone Junction to Boissevain branch of the 
Norfolk and Western Railroad and Richlands-Jewell Ridge branch of the 
Norfolk and Western Railroad. 

Buchanan County, that portion served by the Richlands-Jewell 
Ridge branch of the Norfolk and Western Railroad and that portion of 
said county on the headwaters of Dismal Creek, east of Lynn Camp 
Creek (a tributary of Dismal Creek.) 

DISTRICT 8. - SOUTHERN NUMBERED 2: $2. 245 

The following counties in West Virginia: Boone, Clay, Kanawha, 
Lincoln, Logan, Mason, Mingo, Putnam, Wayne, Cabell. 

Yip ae 8 | Fayette County, west of, but not including mines of the Gauley 
River branch of the Chesapeake and Ohio Railroad. 

McDowell County, that portion not served by and lying west of 
the Dry Fork branch of the Norfolk and Western Railroad. 

Raleigh County, all mines on the Coal River branch of the Chesa- 
peake and Ohio Railroad and north thereof. 

Nicholas County, that part south of and not served by the Baltimore 
and Ohio Railroad. 

Wyoming County, that portion served by Gilbert branch of the 
Virginian Railway lying west of the mouth of Skin Fork of Guyandot 
River. 

The following counties in Virginia; Dickinson, Lee, Russell, 
Scott, Wise. 

All of Buchanan County, except that portion on the headwaters 


of Dismal Creek, east of Lynn Camp Creek (tributary of Dismal Creek) 
and that portion served by the Richlands-Jewell Ridge branch of the 
Norfolk and Western Railroad. 


Tazewell County, except portions served by the Dry Fork branch 


of Norfolk and Western Railroad and Branch from Bluestone Junction 
to Boissevain of Norfolk and Western Railroad and Richlands-Jewell 
Ridge branch of the Norfolk and Western Railroad. 
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The following counties in Kentucky: Bell, Boyd, Breathitt, 


Carter, Clay, Clinton, Elliott, Floyd, Greenup, Harlan, Jackson, 
Johnson, Knott, Knox, Laurel, Lawrence, Lee, Leslie, Letcher, 
McCreary, Magoffin, Martin, Menifee, Morgan, Owsley, Perry, 
Pike, Pulaski, Rockcastle, Wayne, Whitley, Wolfe. 

The following counties in Tennessee: Anderson, Campbell, 
Claiborne, Cumberland, Fentress, Morgan, Overton, Pickett, Putnam, 
Roane, Scott. 

The following counties in North Carolina: Lee, Chatham, Moore. 
DISTRICT 9. - WEST KENTUCKY: $2.09 

The following counties in Kentucky; Butler, Christian, Crittenden, 
Daviess, Hancock, Henderson, Hopkins, Logan, McLean, Muhlenberg, 
Ohio, Simpson, Todd, Union, Warren, Webster. 

DISTRICT 10. - ILLINOIS: $2.245 

All coal-producing counties in Illinois. 
DISTRICT 11. - INDIANA: $2. 28 

All coal-producing counties in Indiana. 
DISTRICT 12. - IOWA: $1.40 

Tr 12 All coal-producing counties in Iowa. 
DISTRICT 13. - SOUTHEASTERN: $2.015 

All coal-producing counties in Alabama. 

The following. counties in Georgia: Dade, Walker. 

The following counties in Tmnessee: Marion, Grundy, Hamilton, 
Bledsoe, Sequatchie, White, Van Buren, Warren, McMinn, Rhea. 
DISTRICT 14. - ARKANSAS-OKLAHOMA: $2.09 

The following counties in Arkansas: All counties in the State. 

The following counties in Oklahoma: Haskell, Le Flore, Sequoyah. 
DISTRICT 15. - SOUTHWESTERN: — $2.09 

All coal-producing counties in Kansas. All coal-producing counties 
in Texas. All coal-producing counties in Missouri. 

The following counties in Oklahoma: Coal, Craig, Latimer, 
McIntosh, Muskogee, Okmulgee, Pittsburg, Rogers, Tulsa, Wagoner. 
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DISTRICT 16. - NORTHERN COLORADO: $2. 296 

The following counties in Colorado: Adams, Arapahoe, Boulder, 
Douglas, Elbert, El Paso, Jackson, Jefferson, Larimer, Weld. 
DISTRICT 17. - Southern Colorado: $2. 296 

The following counties in Colorado: All counties not included in 
northern Colorado district. 

The following counties in New Mexico: All coal-producing counties 
in the State of New Mexico, except those included in the New Mexico 
district. 

DISTRICT 18. - NEW MEXICO: $2. 296 

The following counties in New Mexico: Grant, Lincoln, McKinley, 
Rio Arriba, Sandoval, San Juan, San Miguel, Santa Fe, Socorro. 

The following counties in Arizona: Pinal, Navajo, Graham, 
Apaches, Coconino. 

All coal-producing counties in California. 

DISTRICT 19. - WYOMING: $2.32 


Tr 13 All coal-producing counties in Wyoming. 


The following counties in Idaho: Fremont, Jefferson, Madison, 
Teton, Bonneville, Bingham, Bannock, Power, Caribou, Oneida, Frank- 
lin, Bear Lake. 

DISTRICT 20. - UTAH: $2.32 

All coal-producing counties in Utah. 

DISTRICT 21. - NORTH DAKOTA-SOUTH DAKOTA: $2. 226 

All coal-producing counties in North Dakota. All coal-producing 
counties in South Dakota. 

DISTRICT 22. - MONTANA: $2. 346 

All coal-producing counties in Montana. 
DISTRICT 23. - WASHING TON: $2. 235 

All coal-producing counties in Washington. All coal-producing 
counties in Oregon. 

(c) Tonnage Workers. In the case of employees compensated 
in whole or in part under a piece rate system, the minimum wage obliga- 
tions under the Walsh-Healey Public Contracts Act will be fulfilled if 


o7 


a majority of the incentive workers engaged in work for the Government 
in a contracting establishment receives the applicable prevailing minimum 
hourly rate as set forth in (b) above during the period of time in which 
they perform such work, and if the average hourly earnings ofthe group 
of incentive workers engaged in work for the Government exceed this 
minimum during this period. Notwithstanding a mine's failure to 

meet the foregoing requirement during the particular period in which 
Government contract work is performed, it will nevertheless be regarded 
as in compliance with the minimum wage provisions of the Act if it can 
demonstrate that a majority of its incentive workers have or would have 
earned at least the minimum wage and that the average hourly earnings 

of such workers as a group have or would have exceeded that minimum 
under normal mining conditions under the compensation arrangements 
prevailing during the period in which the mine was producing for the 


Government. 


(d) Auxiliary Workers. The term "auxiliary workers" as 


applied to employees in the Bituminous Coal Industry shall include 
employees who are employed in the following occupations or combinations 
of occupations: 

Tr 14 ENGINEERING 

Rodman 


Chainman 


— 


Assistant Transitman 
Transitman or Transit Worker 
Corpman 

Surveyor 

Junion Draftsman 


Draftsman 


CO AAT - w NV 


Engineer, Mining and Civil 
10. Surveyor Helper 
LABORATORY 
1. Laboratory Assistant 
2. Laboratory Technician 





3. Sampler 
4. Chemist Helper or Assistant Chemist 
5. Chemist 
6. Laboratory Sample Grinder 
SHIPPING 
Billing Clerk 
Shipping Clerk 
Shipper 
Weighmaster or Retail Weighmaster 
Weighman, Scaleman, or Weighboss 
Mine Clerk 
Payroll Clerk 
SUPPLY 
1. Supply Clerk, Warehouse Clerk, or Store Clerk 
2. Supplyman, Warehouseman, Storeman, or Storekeeper 


3. Supply Purchasing Agent 


OTHER 
Prospecting Driller and Assistant Driller 


Other Prospecting Crew Members 
Coal Inspector 

Coal Preparation Technician 
Dispatcher 

Electrician or Electrical Engineer 
Shift Maintenance Foreman 


Machinist Foreman 


0 TO mW mH & hw Pe 


Lampman 
Utility Truck Driver 
Machinist 


Timekeeper and Assistant Timekeeper 


a — oe — 
oN ES 


Powerhouse, Sub-Station, and Pump Attendant 


pos 
i 


Hoisting Engineer 
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Tr 15 (e) Subminimum Wages Authorized. Handicapped workers 
may be employed at wages below the applicable minimum wages specified 
herein upon the same terms and conditions as are prescribed for the 
employment of handicapped workers by the Regulations of the Adminis- 
trator of the Wage and Hour Division of the Department of Labor (29 
CFR Parts 524 and 525), under section 14 of the Fair Labor Standards 
Act, as amended. 

The Administrator of the Public Contracts Division is authorized 
to issue certificates under the Public Contracts Act for the employment 
of handicapped workers not subject to the Fair Labor Standards Act 
or subject to different minimum rates of pay under the two Acts, at 
appropriate rates of compensation and in accordance with the standards 
and procedures prescribed by the applicable regulations issued under 
the Fair Labor Standards Act. 

(f) Effect on Other Obligations. Nothing in this determination 
shall affect any obligation for the payment of minimum wages that an 
employer may have under any law or agreement more favorable to 
employees than the requirements of this determination. 

(g) Effective Date. This determination shall be effective 
and the minimum wages hereby established shall apply to all contracts 
subject to the Public Contracts Act, bids for which are solicited 


or negotiations otherwise commenced on or after 


Signed at Washington, D.C. 

this 21st day of October, 1955. 
/s/ James P. Mitchell 
Secretary of Labor 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RUTH ELKHORN COALS, INC., ET AL. 


Plaintiffs, 
vs. Civil Action No. 


9052-55 
JAMES P. MITCHELL, 


UNITED STATES SECRETARY OF LABOR, 


Defendant. 


COMPLAINT 
FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF 


The Plaintiffs, complaining of the Defendant, respectfully allege 


and represent to this Court as follows: 


1. The Plaintiffs are doing business under and in accordance 


with the laws of various states of the United States and their principal 
places of business are as set forth in the caption above. 

2. Each and all of the Plaintiffs are engaged in producing and 
furnishing bituminous coal in the industry to which the wage determina- 
tion herein complained of purports to be applicable. 

3. The Defendant, James P. Mitchell, as the Plaintiffs are in- 
formed and believe, is the duly appointed, qualified, confirmed and 
acting Secretary of Labor and head of the Department of Labor of the 
United States. 

4. OnJmuary 1, 1955, The Acting Secretary of Labor, in behalf 
of the Defendant, purporting to act under the Walsh-Healey Public Con- 
tracts Act (41 U.S.C.A. 35) as amended (Sec. 301, Defense Production 
Act Amendments of 1952, 66 Stat. 308) issued a ''Notice of Public 
Hearing on the Determination of the Prevailing Minimum Wages for 
the Bituminous Coal Industry." Said Notice recited that the United 
Mine Workers of America (hereinafter referred to as the UMWA), 
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the Pittsburgh Consolidated Coal Company, and the Pocahontas Fuel 
Company had submitted a petition dated December 15, 1954, for the 
determination of prevailing minimum wages for persons employed in 
the Bituminous Coal Industry; and that certain minimum wages "com- 
puted on a portal-to-portal basis" were being "predominantly paid" 


in ten localities which were designated Areas Ato J inclusive. The 


wage rates petitioned for were the rates provided for in the National 
Bituminous Coal Agreement of 1950, as amended, between the UMWA 


and certain coal producers. The areas petitioned for were the geographical 


locations in which said wage rates respectively applied. Pursuant to said 
Notice a public hearing was held on February 1, 1955, and concluded 
on February 26, 1955. While said hearing was in progress, the Defen- 
dant, as a member of the Advisory Committee on Energy Supplies and 
Resources Policy, recommended, inter alia, that "The Secretary of 
Labor should pursue his present policy of making determinations of 
wage standards applicable in the coal producing areas and should 
establish these standards at the earliest possible date’. On April 4, 
1955, the Plaintiffs filed with the Defendant a Memorandum in Opposi- 
tion to any proposed wage determination. On April 22, 1955, the 
Plaintiffs filed with the Defendant a petition signed by 305 Bituminous 
Coal Operators in Virginia requesting a hearing for the purpose of 
establishing that the Virginia locality contended for would be the proper 
locality if a prevailing wage determination should be made and that the 
prevailing minimum wage for that locality is $1.25 per hour instead 

of $2.245 per hour as proposed in the Notice of Hearing. On May 9, 
1955, the Defendant denied the request for hearing stating that the 
Plaintiffs "will have an opportunity to submit (their) comments with 
respect to any proposed order which may be issued as a result of the 
recent hearing". On August 6, 1955, the Defendant issued a "Notice 

of Proposed Determination of Prevailing Minimum Wages for Bitumi- 
nous Coal Industry". On September 6, 1955, the Plaintiffs filed 

with the Defendant sixty exceptions and objections to the Proposed 
Determination. On October 21, 1955, the Defendant issued a Determination 
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of Prevailing Minimum Wages for the Bituminous Coal Industry in- 
corporating in part therein the findings and conclusions contained in 
his Proposed Determination and establishing 23 "Districts" as "localities" 
and determining minimum wages for each "District", the wage being 
the same for eight "Districts" embracing seven states and parts of 
two others. 

5. This action is brought pursuant to Section 10 of the Walsh- 
Healey Public Contracts Act as amended (41 U.S.C.A. Sec. 43a) 
which provides that review of any wage determination under the Act 
may be had, within ninety days after such wage determination is made, 
"by any person adversely affected or aggrieved thereby, who shall be 
deemed to include any manufacturer of, or regular dealer in, materials, 
supplies, articles or equipment purchased or to be purchased by.the 
Government from any source, who is in any industry to which such 
wage determination is applicable", such review to be had in the manner 
provided in Section 10 of the Administrative Procedure Act (5 U.S.C.A. 
Sec. 1009). Some of these Plaintiffs have in the past bid upon and ob- 
tained contracts with the United States Government; some of these 
Plaintiffs have produced and furnished bituminous coal to others who 
have bid upon and obtained such contracts; and all of these Plaintiffs 
plan and expect in the immediate future to prpduce and furnish coal 

to be applied to such contracts or to bid for and obtain contracts 
which the Plaintiffs expect to be offered by agencies of the United 
States Government, and which would be subject to the Prevailing 
Minimum Wage Determination for the Bituminous Coal Industry unless 
said Determination is set aside; and all of these Plaintiffs desire to 
be eligible to produce and furnish coal for such contracts and plan to 
bid for such contracts or sell their coal to bidders for such contracts 
when the proper occasion presents itself. If the Determination is not 
set aside, all of these Plaintiffs will be seriously and irreparably 
injured because they are subject to the Walsh-Healey Public Contracts 


Act and the Wage Determination and the prevailing minimum wage in the 
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Virginia-Eastern Kentucky coal fields is less than the minimum pre- 
scribed in said Determination. The Government, therefore, will not 
award such Plaintiffs or the persons through whom they might sell, 
the profitable contracts which they expect to be offered unless they raise 
their wages. If they should raise their wages they will not be able to 
compete for Government business without sustaining a loss, and they 
will not be able to sell their coal to non-governmental purchasers 
without increasing their price which will result in a loss of their non- 
governmental business to the competition of cheaper fuels. By reason 
of the foregoing and other matters, the Plaintiffs are aggrieved and 
their interests are adversely affected by said Determination. 
Jurisdiction to grant the declaratory judgment herein requested 

is founded upon the Declaratory Judgment Act (28 U.S.C.A. Sec. 
2201). The amount in controversy in this action exceeds the sum of 
$3,000, exclusive of interests and costs. 

Tr 8 6. The aforesaid Determination is unlawful in that it purports 
to establish as the prevailing minimum wages for the Bituminous Coal 
Industry the wages provided for in the National Bituminous Coal Agree- 
ment of 1950 as amended September 29, 1952, despite the fact that 


since the record in this proceeding was closed the UMWA and the coal 


producers have negotiated and placed in effect a new National Bituminous 
Coal Agreement providing for higher wage rates thus rendering the 

old wage rates relied upon by the Defendant herein obsolete and non- 
existent. 

7. The aforesaid Determination is unlawful in that it is based 
upon the following interpretation of Section 1(b) of the Walsh-Healey 
Act which seeks to apply standards not provided for by the Act and 
which are contrary to the ruling of this Court in the cases of Covington 
Mills v. Mitchell; Alabama Mills v. Mitchell: 

'In the context of the Act it seems proper to conclude 
that the phrase ‘currently operating in the locality’ was in- 


tended to qualify only groups of industries and does not 
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limit ‘similar work' or 'particular or similar industries’. 
Thus, where a determination, as in the instant case, is 
made on the basis of the particular industry, there is no 
requirement in the Act itself that the determination be made 
on other than an industry-wide basis. Where, however, com- 
petitive and other economic factors are such that an industry- 
wide determination is not required or appropriate to carry 
out the purposes of the Act, wage determinations have been 
made which recognize area breakdowns of particular indus- 


tries”’. 
8. The aforesaid Determination is unlawful and the Defendant has 


acted contrary to the purposes of the Act and contrary to the ruling 

of this Court in that while he purports to determine the prevailing 
minimum wage by geographically small "localities", he establishes 
the same wage, identical with the UMWA wage, for eight alleged 
"Districts" embracing seven states and parts of two others, thereby 
establishing in reality a "locality" having dimensions beyond those that 
may be properly determined. 

9. The aforesaid Determination is unlawful and in excess of the 
statutory jurisdiction and authority of the Defendant in that the Defendant 
has refused to consider, and has ruled that there cannot be raised in 
this proceeding, the Plaintiffs’ contention that, under Section 9 of the 
Waish-Healey Public Contracts Act, bituminous coal is a commodity 
that "may usually be bought in the open market" and is exempt therefore 
from the coverage of the Act. 

10. The aforesaid Determination is unlawful and in excess of 
the Defendant's statutory authority and jurisdiction in that the Defendant 
has included "portal-to-portal" pay in the hourly rates found by the 
Defendant to be the prevailing minimum wages for the Bituminous Coal 
Industry thereby requiring coal producers, who do not by custom, 
practice or contract, make "portal-to-portal"’ payment to pay a wage 
which includes "“portal-to-portal" payment in violation of the Portal- 
to-Portal Act (29 U.S.C.A. Sec. 254). 
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11. The aforesaid Determination is unlawful in that the Defendant 
has not conducted the proceeding relating thereto in accordance with 
the provisions of the Administrative Procedure Act (5 U.S.C.A. Sec. 
1001 et seq) as required by the Walsh-Healey Public Contracts Act 
as amended (41 U.S.C.A. Sec. 43a), as hereinafter set forth in para- 
graphs 12 to 26. 

12. The aforesaid Determination is unlawful and the Defendant 
has acted arbitrarily and capriciously and without observing the pro- 
cedure required by law in that the Defendant, while the hearing herein 
was in progress and before the record was completed, indicated that 
he would make "determinations of wage standards applicable in the coal 
producing areas" and would "establish these standards at the earliest 


possible date"' despite the statutory requirements that such determinations 


“shall be made on the record after opportunity for a hearing" 
(41 U.S.C. A. Sec. 43a) and on the basis of "substantial evidence" 
(5 U.S.C.A. Secs. 1006(c), 1009(e)(5)). 


13. The aforesaid Determination is unlawful in that it was not 
made "on the record" as required by law but was preconceived and 
predetermined by the Defendant as revealed by his announcement of 
December 17, 1954, that 'Because of the deterioration in the coal 
industry during the past few years it is necessary at this time, in 
the interest of preventing further weakening of the coal industry, to 
see that the fair minimum wage standards required by the Act are 
applied to Government purchases of coal", and as detailed in the 
Plaintiffs' Exceptions to the Proposed Determination. 

14. The aforesaid Determination is unlawful and in excess of 
the Defendant's statutory jurisdiction and authority and made without 
observance of the procedure required by law in that the Defendant 

(a) failed to give interested persons adequate notice of 

the hearing and the issues involved in the proceeding (5 

U.S.C.A. Sec. 1004(a)); 

(b) failed to afford interested parties opportunity for 
submission and consideration of facts and arguments (5 U.S.C.A. 

Sec. 1004(b)); 
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(c) failed to take or cause depositions to be taken when 
the ends of justice would have been served thereby (5 U.S.C.A. 
Sec. 1006(b){4)); 

(d) failed to require proponents to sustain the burden of 
proof (5 U.S.C.A. Sec. 1006(c)); 

{e) failed to set forth in the Defendant's decision his ruling 
upon each exception and the "findings and conclusions, as well 
as the reasons or basis therefor, upon all the material issues 
of fact, law, or discretion presented on the record". (5 U.S.C.A. 
1007(b)). 

af at 15. The aforesaid Determination is unlawful and the Defen- 
dant has acted arbitrarily, capriciously, and in abuse of his discretion 
by refusing to take official notice of the records of the Wage and Hour 
and Public Contracts Division, under his jurisdiction, or to make an 
independent investigation, in order to ascertain whether signatories 
to UMWA Agreements are in fact paying less than the wages provided 
for in such agreements thereby rendering the UMWA wage scales 
improper as a basis for said Determination. 

16. The aforesaid Determination is unlawful and in excess of 
the Defendant's statutory authority and jurisdiction in that it is based 
upon wage data for the calendar year, 1953, rather than upon the 
currently prevailing minimum wage as required by statute (41 U.S.C.A. 
Sec. 35(b)). The 1953 wage data has been made obsolete by economic 
reverses and changes and outdated by the passage of time. 

17. The aforesaid Determination is unlawful and the Defendant 
has acted arbitrarily, capriciously, and in abuse of his discretion in 
predicating his Determination upon the assumption that the existence 
of UMWA Agreements with coal producers establishes that the wages 
provided for thereunder are being paid despite evidence that many of 
such producers are paying wages below the agreed wage and many 
have either ceased doing business or ceased to be governed by the 
UMWA Agreement. 
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18. The aforesaid Determination is unlawful and the Defendant 
has acted arbitrarily, capriciously, and in abuse of his discretion in 
that he has based his Determination upon contradicted data submitted 
by the UMWA for the calendar year, 1953, when the record establishes 
that more current data is available from other reliable sources in- 
cluding the monthly reports which each producer is required by con- 
tract to file with the UMWA under the terms of the National Bituminous 
Coal Agreement of 1950 as amended. 

12 12 19. The aforesaid Determination is unlawful and the Defendant 
has acted arbitrarily, capriciously, and in abuse of his discretion in 
that the Department of Labor compiled no wage data but relied upon 
the contradicted data submitted by the UMWA for the calendar year, 
1953, and the Defendant based his Determination on such data, whereas 
in all prior determinations of the Secretary of Labor under the Walsh- 
Healey Act, more current and objective data has been required and 
in no instance has the Secretary of Labor relied solely upon union- 
submitted data where such data has been challenged. 

20. The aforesaid Determination is unlawful and the Defendant 
has exceeded his statutory jurisdiction and authority and has acted 
arbitrarily, capriciously, and in abuse of his discretion in finding that 
the "23 production districts" are appropriate "localities" for the purpose 


of the Prevailing Minimum Wage Determination since such a finding 


is not supported by substantial evidence as required by the Act. 
21. The aforesaid Determination is unlawful and the Defendant 


has acted arbitrarily, capriciously, and in abuse of his discretion by 


basing his findings concerning "locality" upon data which the Defendant 
admits was analyzed, collated, and assembled with the assistance of 
sources not included in the record, after the hearing and the record 
were closed, and without providing the Plaintiffs the opportunity of 
cross-examination or rebuttal in violation of Section 10 of the Walsh- 
Healey Act as amended (41 U.S.C.A. Sec. 43a). 

22. The aforesaid Determination is unlawful and the Defendant 


has acted arbitrarily, capriciously and in abuse of his authority by 
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finding that the Defendant's post-hearing analysis, assembly, and col- 
lation of statistics and data relating to the appropriateness of his 
“locality” determination was justifiable in that ''the parties have had 
an opportunity to object to the proposed evaluation and have failed to 
Tris point to, or tender, any evidence indicating that it is not accurate” 
whereas the record shows that such "locality" determination was (a) 
first proposed in the Defendant's Notice of Proposed Determination 
after the record was closed to further evidence; (b) the Plaintiffs 
were permitted only to submit exceptions thereto and not further evi- 
dence; and {c) the Plaintiffs submitted extensive exceptions to the proposed 
"locality" determination. 

23. The aforesaid Determination is unlawful and the Defendant 
has acted arbitrarily, capriciously, and in abuse of his discretion by 
basing his Determination upon wage, employment, and production 
data which includes "captive'' mines despite the uncontradicted and 
sole evidence that "captive'' mines are not competitively within the 
Bituminous Coal Industry and despite the fact that evidence as to 
wages paid for similar work in Similar industries was excluded from 
the record by the Hearing Officer contrary to Section 1(b) of the Walsh- 
Healey Act as amended (41 U.S.C. A. Sec. 35(b)). 

24. The aforesaid Determination is unlawful and the Defendant 
has acted arbitrarily, capriciously, and in abuse of his discretion by 
refusing to find that the Virginia area is a separate locality despite 
the fact that the preponderance of the evidence establishes that such 
an area is an appropriate "locality" within the meaning of the Act 
and despite the fact that such evidence establishes that the majority 
of mine employees in that area are receiving a prevailing minimum 
wage lower than that established by the Determination. 

25. The aforesaid Determination is unlawful in that the Defendant 
has based his findings as to the prevailing minimum wages upon évidence 
that is lacking in statistical validity and accuracy and is not reliable, 
probative, and substantial as required by law (5 U.S.C.A. Sec. 1006(c)), 
as for example: 
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(a) The evidence was not sufficient to support the issuance 
of any determination and, particularly, the aforesaid Determina- 
tion. 

(b) The Defendant failed to utilize the expert facilities of 
the Department of Labor to gather and present data relevant 
to the proceeding but, instead, relied entirely upon data pro- 
duced by interested parties whose facilities for assembly of 
Statistical data are lacking in competence and objectivity. 

(c) The Defendant relied upon a UMWA compilation for 
1953 of the signatories to their 1950 Agreement as amended, 
the number of employees of each, the production, and location 
according to the ten areas petitioned for by the UMWA as ap- 
propriate localities. 

(d) The Defendant failed to obtain and introduce into the 
record available current data which would have provided the 
substantial evidence upon which a proper determination could 
have been based. 

(e) The Defendant relied upon the existence of the wage 
agreement of 1950, as amended in 1952, to establish the pre- 
vailing minimum wages at the time of the hearing despite evidence 
tending to show that such reliance was unjustified by actual 
conditions in the industry. 

(f) The Defendant relied upon wage data obtained by telephone 
by an employee of one of the petitioners who had been directed by 
his employer to "read the announcement of the Secretary of Labor 
and you prepare a case for him". 

(g) The Defendant established as appropriate localities 
twenty-three ''Districts" without substantial evidence to make 
such a geographical division within the objectives of the Act. 

(h) The Defendant predicated his Wage Determination for 
each of the twenty-three "Districts" upon data that was not 
geographically presented or broken down at the hearing into 


the twenty-three "Districts". 
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26. The aforesaid Determination is unlawful in that the Defendant 


erroneously and without warrant in law overruled Plaintiffs’ Exceptions 


to Defendant’s Notice of Proposed Determination by failing to set forth 
his findings and conclusions and the reasons and basis therefor (5 
U.S.C.A. Sec. 1007(b)). 

27. By reason of each and all of the matters set forth above in 
Paragraphs 6 to 26, inclusive, the details of which will be fully pre- 
sented in this Court, the aforesaid Determination which the Defendant 
has issued is unlawful and should be set aside. 

28. The Plaintiffs and other parties to the aforesaid proceeding, 
during the pendency thereof, brought all of the foregoing considerations 
to the attention of the Defendant and urged them upon him; but the 

Tr 15 Defendant disregarded or overruled them all and issued the 
Determination hereinabove referred to, and announced that the Deter- 
mination "Shall be effective and the minimum wages hereby established 
shall apply to all contracts subject to the Public Contracts Act, bids 
for which are solicited or negotiations otherwise commenced on or 
after November 25, 1955". 

29. The Plaintiffs and each of them are adversely affected and 
aggrieved by the aforesaid Determination of the Defendant and will be 
irreparably injured and damaged if it is allowed to go into effect; 

The Plaintiffs are informed and believe that various purchasing 
agencies of the United States Government will shortly seek to purchase 
bituminous coal produced by the Plaintiffs and will solicit bids for the 
supply thereof; 

The Plaintiffs cannot without prohibitively increasing their operating 
costs comply with the terms of the aforesaid Determination, and in the 
absence of such compliance, the aforesaid purchasing agencies of the 
United States Government cannot and will not purchase the bituminous 
coal produced by the Plaintiffs; 

Thus the Plaintiffs will be denied the production of bituminous 
coal for purchase by the United States Government and will suffer the 
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loss of profitable contracts unless they comply with the aforesaid Deter- 
mination and thereby increase their operating costs beyond their ability 
to remain in business; 

Those operators now paying wages equal to the prevailing minimum 
wages prescribed in the aforesaid Determination are for the most part 
large, mechanized mines, having high productive capacities and with 
which the Plaintiffs cannot compete at the proposed wage levels unless 
they expend large sums for mechanization which they are economically 
unable to do, since most of them are mining narrow seams or limited 
acreages of coal deposits which make mechanization relatively prohibi- 
tive in cost; 

Many of the Plaintiffs supply coal to the Tennessee Valley Authority 
which uses a lower grade of coal, making the large and expensive 
cleaning and preparation plants maintained by the large operators 
unnecessary in order to furnish such coal; 

If the Plaintiffs shall be required to comply with the terms of the 
aforesaid Determination they will be required to increase not only their 
prevailing minimum wage rates, which are $1.25 per hour and in excess 
of the minimum established under the Fair Labor Standards Act, but all 
their wage rates both for government and non-government business. 
These increases will in turn raise the price of coal to such an extent 
that the Plaintiffs will be unable to compete with the large mechanized 
mines for government business and will also have difficulty in marketing 
coal to non-government consumers in competition with other fuels, 
thereby causing widespread unemployment and great damage to the 
Plaintiffs; 

The Plaintiffs are peculiarly dependent upon purchases by agencies 
of the United States Government of the coal produced by them due to a 
decrease in the public consumption of bituminous coal because of a 
Switch to competing fuels and due to the geographical isolation of the 
Plaintiffs from the principal non-governmental markets for such coal; 

If the aforesaid Determination is made effective on November 25, 


1955, then the increases in the Plaintiffs’ costs, loss of profits, and 
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the impairment of their market will take place, as the Plaintiffs are 
informed and believe, while this case is still pending decision in the 
courts; 

For such increases in their operating costs, loss of profits, and 
impairment of their markets, the Plaintiffs would have no redress or 
recovery whatever and would thereby be irreparably injured and damaged; 
and 

All of the foregoing would be brought about by unlawful means, 
namely, the placing into effect of the Defendant's aforesaid unlawful 
Determination. 

Tr it WHE REFORE, the Plaintiffs pray the Court: 

That the Defendant be directed to certify and transmit to this 
Court the entire record in the proceeding above referred to in order 
that this Court may fully review the same; 

That judgment be entered declaring the aforesaid Determination 
of the Secretary of Labor to be unlawful and void; 

That the aforesaid Determination be permanently stayed from 
going into effect and that the Defendant, and his agents and represen- 
tatives and successors in office, be permanently restrained and enjoined 
from in any manner putting the said Determination into effect or notifying 
any contracting officer or purchasing agency of the United States Govern- 
ment that adherence to the terms of said Determination should be made 
a condition of any bid or contract for the purchase of bituminous coal 
by any agency of the United States Government; 

That pending a complete review and adjudication of this cause, 
the aforesaid Determination be stayed from going into effect and that 
the Defendant, and his agents and representatives and successors in 
office, be enjoined from in any manner putting the said decree or deter- 
mination into effect or notifying any contracting officer or purchasing 
agency of the United States Government that adherence to the terms 


of Said Determination should be made a condition of any bid or contract 


for the purchase of bituminous coal by any agency of the United States 
Government; and 





73 


That the Plaintiffs be granted such other and further relief as 
the Court may deem just and proper. 
LANDIS, COHEN, RUBIN AND SCHWARTZ 


By Wallace M. Cohen 
1832 Jefferson Pl., N. W. 
Washington, D.C. 


FRED B. GREEAR, Norton, Virginia 

H. CLAUDE POBST, Grundy, Virginia 

T. G. SHUFFLEBARGER, Grundy, Virginia 
Attorneys for the Plaintiff 


Tr i[Filed December 6, 1955] 


AMENDMENT TO COMPLAINT FOR DECLARATORY 
JUDGMENT AND INJUNCTIVE RELIEF 


Come now the Plaintiffs in the above-entitled action and amend 
the Complaint for Declaratory Judgment and Injunctive Relief as 
follows: 

A. By adding at the end of Paragraph 4: 

"In making his Determination for the Bituminous Coal In- 
dustry the Defendant in effect determined that bituminous coal 
may not ‘usually be bought in the open market' and it is, therefore, 
not exempt under Section 9 of the Walsh-Healey Public Contracts 
Act, as amended (41 U.S.C.A. Secs. 35-45)."' 

B. By adding at the end of Paragraph 6: 

"The Plaintiffs request a declaratory judgment as to whether 
said new National Bituminous Coal Agreement renders invalid 
the determination by the Defendant that the wages provided for 
in the old Agreement are the currently prevailing minimum wages 
in the Bituminous Coal Industry. 

C. By adding at the end of Paragraph 8: 

"The Plaintiffs request a declaratory judgment as to whether 


a ‘locality’ composed of seven states and parts of two others is 
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an appropriate ‘locality’ within the meaning of the Act". 
D. By adding at the end of Paragraph 9: 

"The effect of this ruling is to subject the Plaintiffs and their 
future contracts with the Government to the Wage Determination 
and to cause them irreparable and unlawful injury even though 
the Defendant may at some later date hold a hearing as to the 
applicability of the ‘open market’ exemption to the Bituminous 
Coal Industry. The Plaintiffs request a declaratory judgment as 
to whether the Defendant acted lawfully in refusing to consider 


the Plaintiffs’ contention that the purchase of bituminous coal 
is exempt from the Act and that the refusal so to rule had the 
effect of a ruling against that contention thus, in violation of 


the Act, denying the Plaintiffs the opportunity for a hearing". 
E. By adding at the end of Paragraph 10: 

"The Plaintiffs request a declaratory judgment as to whether 
portal-to-portal compensation can lawfully be included in the 
wages determined to be the prevailing minimum wages in an in- 
dustry where many of its members do not by custom, practice 
or contract make portal-to-portal payment". 

F. By adding at the end of Paragraph 14: 

"The Plaintiffs request a declaratory judgment as to whether 
the procedure adopted by the Defendant in wage determination 
proceedings conforms to the requirements of the Administrative 
Procedure Act". 

G. By adding at the end of Paragraph 15: 

"The Plaintiffs request a declaratory judgment as to whether 
the Defendant's refusal to take official notice of records under 
his jurisdiction or to make an investigation of the wages actually 
being paid in the Bituminous Coal Industry is unlawful". 

H. By adding at the end of Paragraph 17: 

"The Plaintiffs request a declaratory judgment as to whether 

the wages provided for in a union agreement can be presumed to 


be the prevailing minimum wages even though there is evidence 
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Tr 3 that the wages provided for in such agreement are not always 
paid but that lower wages are paid". 
I. By adding at the end of Paragraph 23: 
hi "The Plaintiffs request a declaratory judgment as to whether 
the Defendant may lawfully include wages paid in 'captive' mines 
in making a determination of the prevailing minimum wages for 
the Bituminous Coal Industry". 
J. By striking out Paragraph 24 and inserting the following: 

"24. The aforesaid Determination is unlawful and the 
Defendant has acted arbitrarily, capriciously and in abuse of his 
> discretion by refusing to find that the Virginia area, consisting 

of the counties of Wise, Dickinson, Lee, Russell, Scott and 
parts of Buchanan and Tazewell, and the Kentucky area consisting 
i of the counties of McCreary, Pulaski, and the Western part of 
Whitley, are each separate localities despite the fact that the pre- 
ponderance of the evidence establishes that each such area is an 
appropriate ‘locality’ within the meaning of the Act and despite 
‘ the fact that such evidence establishes that the majority of mine 
employees in each such area is receiving a prevailing minimum 
wage lower than that established by said Determination". 
K. By adding at the end of Paragraph 26: 

"The Plaintiffs request a declaratory judgment as to whether, 
under the Administrative Procedure Act, the Defendant is required 
to set forth his findings, conclusions and basis therefor with 
‘ respect to each of the Plaintiffs' Exceptions to the Proposed Deter- 


mination". 


LANDIS, COHEN, RUBIN AND SCHWARTZ 
By: Wallace M. Cohen 
a FRED B. GREEAR, Norton, Virginia 
H. CLAUDE POBST, Grundy, Virginia 
T. G. SHUFFLEBARGER, Richlands, Va. 


Attorneys for the Plaintiffs 
Tr 4 [SERVICE] 
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REQUEST FOR ADMISSION UNDER RULE 36 
Plaintiffs, Ruth Elkhorn Coals, Inc., et al, request the Defendant, 
James P. Mitchell, Secretary of Labor, within ten days after service | 
of this Request, to make the following admission of the truth of the : 
following matters of fact, relevant to this proceeding: 
rd  * ue se * * 

Tr? (7) That the wage agreement in effect on February 1, 1955, be- 
tween the United Mine Workers of America and operators in the Bitumi- 
nous Coal Industry, in the area embracing said "Districts" 1, 2, 3, 

4, 6, 7, 8 and 10, provided for a minimum hourly wage which was based 
upon a formula which included as a separate element payment for travel 

time from the portal of the mine to the point of beginning work and from 

the point of leaving work to the portal, or, as it is called, portal-to- 


aN 


portal pay. 
* ok aE a %e * . 
Tr Ss (10) The wage data and the data relating to the individual mines, 


their location, employment and production, when received in evidence 
at the hearing in the Wage Determination proceeding were not divided e 
into twenty-three "Production Districts". 
(11) The data referred to in (10) above were broken down by the 
Defendant into twenty-three "Production Districts" after the hearing and 
record in said proceeding were closed and with the aid of information 
which was not offered in evidence at said hearing. 
(12) The data referred to in (10) and (11) above included infor- 
mation as to wages, employment and production with respect to “ 
“captive” mines, but such information as to "captive"’ mines was not 
separated from the data as to commercial mines. 
LANDIS, COHEN, RUBIN AND SCHWARTZ 
By: Wallace M. Cohen x 


* * * 


FRED B. GREEAR * * * 

H. CLAUDE POBST * * * 

T. G. SHUFFLEBARGER * * * 
Attorneys for the Plaintiffs 


[SERVICE] 


Dated: November 29, 1955. 
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[Filed December 12, 1955] 
DEFENDANT'S ANSWER TO PLAINTIFFS' 
REQUEST FOR ADMISSION 

Defendant, answering plaintiffs’ request for admissions under 
Rule 36, respectfully submits that the request is improper for the reason 
that such admissions are immaterial and irrelevant to the issues in this 
case, because the jurisdiction of the Court is limited, under the Ful- 
bright Amendment (41 U.S.C. 43a), to a review of the administrative 
record heretofore filed herein. Subject to the foregoing reservation 
and solely for the purpose of avoiding delay in this litigation, defendant 
submits the following responses to the requests: 

* 3K Xe * 3 aS 

7. It is admitted that the wage agreement provides for a minimum 
daily wage which includes portal-to-portal pay. It is believed that 
the minimum hourly wage is based upon $17.96 (the daily wage) divided 
by 8 hours (the working day inclusive of travel time), and that travel 
time is compensated at the same rate of pay as hours worked at the 
face. 

Re aS BE x xx Be 

10. This statement is not true for all production districts. It 
is admitted, except as shown in answer 11 below. 

11. Denied. The addresses shown in the record for union mines 
included town and State. All mines in the same State, or in some cases, 
specific parts of States, were listed together. In the cases of six Dis- 


tricts which are the equivalent of States no retabulation of the data was 


necessary. These Districts are 4 (Ohio), 10 (Illinois), 11 (Indiana), 
12 (Iowa), 20 (Utah), and 22 (Montana). In addition, no processing was 


Tr 3 required for District 9 (West Kentucky). In the case of four other 
Districts it was necessary only to add the totals for the various States 
or parts thereof to obtain District totals. This is true of 13 (Alabama, 
Georgia, Southern Tennessee), 19 (Wyoming, Idaho), 21 (North Dakota, 
South Dakota), and 23 (Washington, Oregon). In the case of the remaining 
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Districts in which States containing two or more Districts were in- 
volved, it was necessary to allocate each mine to the appropriate 
District on the basis of the town of location. This involved the use of 
standard reference works such as a Postal Guide to determine the 
county, since the Districts in these cases are defined in terms of 
counties. In the case of five districts, involving counties traversed 
by a District line, maps were of assistance in locating the District 
line and allocating mines to their appropriate Districts on the basis 
of the town of location. In the case of four of the five Districts involving 
split counties (all but Dist. 7), union mines in these counties may be 
omitted without affecting the conclusion that a majority of the tonnage 
and employment in the District is accounted for by UMWA mines. 

12. The data referred to in 10 and 11 above includes information 
as to wages, employment, and production with respect to all mines in 
the Bituminous Coal Industry as defined in the determination of the 
Secretary; to the extent that this group includes mines which plaintiff 
describes as "captive'' there was no separation of data. 

/s/ August F. Cantfil 


Subscribed and sworn to before me, 
a notary public in and for the District 
of Columbia, this 9th day of December, 1955. 


/s/ Edward V. J. Molner 
My Commission expires March 15, 1957 


{CERTIFICATE OF SERVICE] 
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tei [Filed January 6, 1956] 
ANSWER 
Now comes the defendant James P. Mitchell, Secretary of Labor, 
by his attorneys, and for answer to the complaint as amended alleges 
as follows: 
FIRST DEFENSE 
1. Defendant denies the allegations of paragraph 1 of the complaint 
for lack of knowledge and information sufficient to form a belief. 
Defendant alleges that the complaint does not include a list of plaintiffs 
in such form that defendant is fairly apprised of the identities of the 
plaintiffs and alleges further that he is without knowledge or information 
sufficient to enable him to identify them. 
2. Defendant denies the allegations of paragraph 2 of the complaint 
for lack of knowledge and information sufficient to form a belief. 
i 3. Defendant admits the allegations of paragraph 3 of the com- 
plaint. 
4. Defendant alleges that the recommendation quoted in paragraph 
" 4 of the complaint that "the Secretary of Labor should pursue his present 
policy of making determinations of wage standards applicable in the coal 
producing areas and should establish these standards at the earliest 
possible date" was a recommendation of the President's Advisory Com- 
K mittee on Energy Supplies and Resources Policy, a group of Cabinet 
Tr 2 officers in charge of the Departments of State, Treasury, Defense, 
Justice, Interior, Commerce and Labor, and the Director of the Office 
” of Defense Mobilization. The Secretary of Labor in no way disasociates 
himself from the recommendation but alleges on the contrary that the 
policy of the Committee, as so stated, had his full support. Defendant 
denies that he determined that bituminous coal may not usually be bought ~ 
in the open market, and further denies that he determined whether it is 
or is not exempt under Section 9 of the Walsh-Healey Public Contracts 
Act. He alleges that he ruled that the "open market"' exemption was a 


matter not properly raised at the administrative hearing, and further 
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alleges that his Notice of Proposed Determination, which is before this 
Court and of which plaintiffs are fully aware, shows this to have been 
his ruling. Defendant admits the remaining allegations of paragraph 4. 

5. Defendant admits that the production or furnishing of bituminous 
coal under contracts with the United States Government or agencies 
thereof would subject plaintiffs and others to the prevailing minimum 
wage determination for the bituminous coal industry unless said deter- 
mination is set aside. Defendant denies the remaining allegations of 
paragraph 5 for lack of knowledge or information sufficient to form a 
belief. 

6. Defendant denies that the determination purports to establish 
as the prevailing minimum wages for the bituminous coal industry the 
wages provided for in the National Bituminous Coal Agreement of 1950, 
as amended September 29, 1952, and alleges that it purports to determine 
and does determine the prevailing minimum wages for each district 
shown in the determination without reference to whether or not the 
prevailing minimum wage for any district coincides with those provided 
for in said Agreement or any other agreement. Defendant further 
alieges that the prevailing minimum wage for each district was determined 

Tr 3 on the basis of substantial evidence on the record of the hearing. 
Defendant admits that since the record was closed certain coal pro- 
ducers have neogitiated an agreement for higher wage rates but evidence 
of these negotiations and of their effect, if any, upon the level of pre- 
vailing minimum wages in each district does not and could not have appeared 
in the record. Except as herein admitted the allegations of paragraph 
6 of the complaint are denied. 

%7. Defendant denies that the determination is unlawful in any 
respect and, in particular, denies that the paragraph of the Secretary's 
Notice of Proposed Determination quoted in paragraph 7 of the complaint 
is an attempt to apply standards contrary to the Act. 

8. Defendant denies the allegations of paragraph 8 of the complaint 


and, in particular, denies that the determination of the same wage 
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for 8 districts amounts to the establishment of a "locality."* Defendant 
alleges that the record contains substantial evidence that the prevailing 
minimum wage determined for each of those 8 district did, in fact, 
prevail in each of them. 

9. Defendant admits that he has refused to consider, and has 
ruled that there cannot be raised in this proceeding, the plaintiffs’ 
contention that bituminous coal is a commodity "that may usually be 
bought in the open market" and is exempt therefore from the coverage 
of the Act. Defendant denies that such refusal and ruling are unlawful 
or in excess of his statutory jurisdiction and authority. The remaining 
allegations of paragraph 8 of the complaint are denied. 

10. Defendant admits that the sum of daily wages shown in the 
record, which defendant considered in arriving at his determination 
of hourly wages included "portal to portal'' pay. The defendant, having 
determined the minimum wage not on a daily but on an hourly basis 

Tr 4 knows of no reason why the plaintiffs, or any of them, should 
feel bound to pay for "portal to portal" time unless they are required 
to do so by contract or by virtue of the Portal to Portal Act. Defendant 
further alleges that the “portal to portal'' question was not before him 
at the administrative hearing, which was concerned only with the wage 
level and the other matters stated in the notice of hearing. 

| 11. Defendant denies the allegations of paragraph 11 of the com- 
plaint. 

12. Defendant repeats and realleges the allegations of paragraph 4 
of this answer. Except as they are there admitted, the allegations of 
paragraph 12 of the complaint are denied. 


13. Defendant admits the making of the announcement alleged 


in paragraph 13 of the complaint. The remaining allegations of that 
paragraph are denied. 
14. Defendant denies each and every allegation of paragraph 14 
of the complaint, except that he admits that depositions were not taken. 
15. Answering paragraph 15 of the complaint, defendant alleges 
that he took no official notice of the records of the Wage and Hour and 
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Public Contracts Division of the Department of Labor for the reason 
that they contained no information pertinent to the issues presented 
at the hearing. Defendant alleges that he offered all interested parties 
opportunity to present any facts available to them relative to actual 
payments by signatories to UMWA agreements. Defendant admits that 
he made no independent investigation of this question. Except in so 
far as heretofore admitted, the allegations of paragraph 15 are denied. 
16. The defendant admits that much of the wage data relates to 
the calendar year 1953 and alleges that such data were the most recent 
<r 3 data available on the industry which were of enough detail to be 
sufficient for the purpose of the proceedings. The remaining allegations 


of paragraph 16 are denied. 


17. The defendant denies that he predicated his determination 


upon the assumption alleged in paragraph 17 of the complaint. He 

alleges that the contentions of this paragraph were considered in the 

light of the evidence in the record and discussed in his notice of proposed 
determination at pages 23 to 25. The remaining allegations of paragraph 
17 are denied. 

18. Defendant denies that his determination was arbitrary, 
capricious or in abuse of his discretion in so far as he based it upon 
data submitted by the UMWA for 1953. He respectfully refers this 
Court to the record itself to determine "what the record established" 
and denied that he was required to use the data referred to in paragraph 
18 of the complaint. 

19. Defendant denies that his reliance upon UMWA data for 1953, 
insofar as he relied upon it, was arbitrary, capricious or in abuse of 
his discretion, and further denies that he is bound, in making a deter- 
mination to rely upon or refrain from relying upon particular types of 
data considered in the making of other determinations. 

20. Defendant denies each and every allegation of paragraph 20. 

21. Defendant admits that the analysis, collation, and assembly 


of data took place after the hearing and record were closed, but denies 
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that the determination is based upon sources nd included in the record, 

and denies the remaining allegations of paragraph 21 of the complaint. 
22. Defendant denies that he acted arbitrarily, capriciously 

or in abuse of his authority with respect to the appropriateness of his 

locality determination. He alleges that the question of the determination 

was designated in the notice of hearing and in the press release an- 


nouncing the hearing and that all interested persons, including the plain- 


Tr 6 tiffs, had ample opportunity to submit such evidence as they 


desired with respect to this question. 

23. The defendant admits that the determination was based upon 
wage, employment, and production data which included "captive" mines 
and alleges as such mines fall within the definition of the industry he 
properly considered such data in making!a prevailing minimum wage deter- 
mination on the basis of the particular industry. 

24. The defendant admits that he refused to find that either of 
the areas mentioned in paragraph 24 of the complaint is a separate 
locality and alleges that his refusal so to find is justified by evidence 
in the record and is neither arbitrary, capricious, nor in abuse of 
his discretion. 

29. The defendant denies that he based his findings upon evidence 
lacking in statistical validity and accuracy and alleges that his determina- 
tion was in all respects made on the basis of reliable, probative and 
substantial evidence, as required by law. 

26. The defendant denies the allegations of paragraph 26 of the 
complaint and alleges that he ruled fully and in proper form as to all 
matters of fact, law and discretion which were before him, as required 
by 5 U.S.C. Sec. 1007(b). 

27. Defendant denies each and every allegation of paragraph 27 
of the complaint except in so far as such allegations are specifically 
admitted in the preceding paragraphs hereof. 

28. Defendant admits the allegations of paragraph 28 of the 
complaint, except that he denies disregarding any considerations 


properly brought before him. 





84 


29. Defendant admits that many of the plaintiffs supply coal to 
the Tennessee Valley Authority and admits that various purchasing 


agencies of the United States will shortly seek to purchase bituminous 


coal and will solicit bids for the supply thereof. Defendant denies 
that the placing into effect of the prevailing minimum wage determina- 
Tr tion for the bituminous coal industry is in any way unlawful, 
and for lack of knowledge and information sufficient to form a belief 
denies each and every other allegation of paragraph 29 of the complaint. 
SECOND DEFENSE 
The complaint fails to state a claim against defendant upon which 
relief can be granted. 
THIRD DEFENSE 
The Court is without jurisdiction of this action, in that there exists 
no case or controversy within the meaning of Article 3 Secs. 1 and 
2 of the Constitution of the United States. 
FOURTH DEFENSE 
Plaintiffs, and each of them, lack standing to sue in that they 
fail to qualify as persons "adversely affected or aggrieved" by reason 
of any acts of the defendant, within the meaning of Section 10(b) of 
the Walsh-Healey Public Contracts Act, as amended. 
FIFTH DEFENSE 
There is no actual controversy between plaintiffs and defendant 
within the meaning of the Declaratory Judgments Act (28 U.S.C. 2201). 
SIXTH DEFENSE 
Plaintiffs have an adequate remedy at law with respect to all 
matters alleged in the complaint. 
SEVENTH DEFENSE 
The determination of the prevailing minimum wage for the bitumi- 
nous coal industry is valid and subsisting and has been duly rendered 
and promulgated in accord with applicable law. 
Tr 8 WHEREFORE, defendant prays that the complaint be dismissed, 


and that he recover his costs and disbursements herein. 
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LEO A. ROVER 
United States Attorney 


EDWARD H. HICKEY 


ARTHUR H. FRIBOURG 
Attorneys, Department of Justice 


Of Counsel: 


STUART ROTHMAN 
Solicitor 
BESSIE MARGOLIN 
Assistant Solicitor 
WILLIAM A. LOWE 
Attorney, Department of Labor 


[CERTIFICATE OF SERVICE] 


[Filed May 23, 1956] 


ORDER 


This case was heard on consolidated motions by defendant to 
dissolve the preliminary injunction and for summary judgment, and 
the Court having considered the motions, the pleadings, the affidavits, 
the request for admission and responses thereto, the record of the 
administrative proceedings filed herein, and counsel for the parties 
having been heard, it is on this 23rd day of May, 1956 

ORDERED, ADJUDGED and DECREED as follows: 

1. That defendant's motion to dissolve the preliminary injunction 
granted by this Court November 22, 1955 is granted, and that said 
injunction be and hereby is dissolved. 

2. That defendant's motion for summary judgment be and hereby 
is granted, and the defendant's prevailing minimum wage determination 
for the bituminous coal industry issued October 26, 1955 is hereby 
declared to be in all respects valid. 
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3. It is further ORDERED that the plaintiffs pay the costs of these 
proceedings, to be taxed by the Clerk of this Court. 
Dated: May 23, 1956. 


BEFORE THE SECRETARY OF LABOR 
OF THE UNITED STATES 
(Submitted and filed of Record Feb. 1, 1955) 

MOTION FOR HEARING ON JURISDICTION OF SECRETARY 

OF LABOR 

The hearing on the Petition of United Mine Workers of America, 
the Pittsburgh Consolidation Coal Company, and the Pocahontas Fuel 
Company, for the fixing of minimum wage rates for the Bituminous 
Coal Industry, under the provisions of the Walsh-Healey Public Con- 
tracts Act. 

The undersigned, Bardo Coal Mining Company, Big Jim Coal Com- 
pany, Blue Diamond Coal Company, C. & C. Coal Company, Closplint 
Coal Company, Clover Darby Coal Company, Clear Fork Coal Company, 
Cornett-Lewis Coal Company, Crummies Creek Coal Company, Dart- 
mont Coal Company, Dixie-Darby Fuel Company, Garmeda Coal Com- 
pany, Harlan Collieries Coal Company, Harlan Fuel Company, Harlan 
Wallins Coal Corporation, High Splint Coal Company, Imperial Harlan 
Coal Company, Kentucky Cardinal Coal Corporation, Mary Alice Coal 
Mining Company, Mary Helen Coal Corporation, Mill Ridge Coal Com- 
pany and V & C Coal Company, state that each of them is engaged in 
the production and sale of bituminous coal, and that the mines of each 
are located entirely in Harlan County, Kentucky, with the exception of 
the mines of C. & C. Coal Company, Big Jim Coal Company and Gar- 


meda Coal Company, each of which is located entirely in Bell County, 


Kentucky, adjoining Harlan County, Kentucky, and the mine of Kentucky 


Cardinal Coal Corporation, which is located partly in each of those counties. 
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Each of said companies has been engaged in the production and sale 
of bituminous coal at its present location for many years. Each of said 
companies is a member of the Harlan County Coal Operators Associa- 
tion, and each is now, and for several years has been, operating under 
a contract with the United Mine Workers of America in force in Dis- 
trict #19, United Mine Workers of America. 


The companies hereinabove mentioned, in the aggregate, have a 


total annual production in excess of 3,150,000 tons, and employ, in the 


aggregate, in excess of 3,100 men. Each desires, from time to time, 
to contract with different agencies and departments of the United States 
Government for supplying to such agencies or departments, bituminous 
coal; and, therefore, each has a vital interest in the effort sought in 
this proceeding to impose upon the Bituminous Coal Industry a mini- 
mum wage scale under the provisions of the Walsh-Healey Public Con- 
tracts Act. 

By the express provisions of Section 9 of the Walsh-Healey Public 
Contracts Act, it is stated that the provisions thereof "shall not apply 
to purchases of such materials, supplies, articles or equipment as may 
usually be bought in the open market.'"' Bituminous coal is a "material" 
and an "article" within the meaning of Section 9 of said Act, and may 
usually be bought, and is usually bought, in the open market. There- 
fore, the Honorable Secretary of Labor is without any authority under 
the provisions of said Act, or any other law of the United States, to con- 
duct any hearing for the purpose of fixing a minimum wage scale for the 
Bituminous Coal Industry or for that portion thereof represented by 
the operations of the companies hereinabove named, and is without any 
authority to fix or enforce a minimum wage scale for that industry, or 
any part of it, under the terms of said Act. 

For the foregoing reasons, the companies hereinabove named, 
individually and collectively, object to the Honorable Secretary conduct- 
ing such a hearing for fixing such minimum wage scale for the Bitumin- 


ous Coal Industry and to the fixing of such wage scale. 
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They ask that this objection to the jurisdiction of the Secretary 
of Labor in the premises be determined and passed upon in advance of 
any hearings in respect of such proposed minimum wage scale, and that, 
upon consideration of the objection, it be ruled and adjudged that the 
Bituminous Coal Industry, including that portion thereof represented 
by the operations of the companies herein named, is expressly ex- 
cluded by Section 9 of the Walsh-Healey Public Contracts Act from 
those industries and businesses in respect of which the Secretary 
is given the power to fix minimum wages. 

There are filed herewith, as a part hereof, the affidavits of Bryan 
W. Whitfield, Jr., Charles S. Guthrie, L.P. Johnson and Frank Bass- 
ham, in support of this objection. 

BARDO COAL MINING COMPANY BIG JIM COAL COMPANY 

BLUE DIAMOND COAL COMPANY C. & C. COAL COMPANY 

CLOSPLINT COAL COMPANY CLOVER DARBY COAL COM- 

CLEAR FORK COAL COMPANY sain 

CRUMMIES CREEK COAL COMPANY = CORNET LEWIS COAL 

DIXIE-DARBY FUEL COMPANY DARTMONT COAL 
HARLAN COLLIERIES COAL COMPANY COMPANY 
HARLAN WALLINS COAL CORPORATION GARMEDA COAL 


IMPERIAL HARLAN COAL COMPANY COMPANY 
HARLAN FUEL 
MARY ALICE COAL MINING COMPANY srenlicine 


MILL RIDGE COAL COMPANY HIGH SPLINT COAL 
KENTUCKY CARDINAL COAL CORP. COMPANY 
MARY HELEN COAL CORPORATION 

V& C COAL COMPANY 


BY (legible) 
Attorney 
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(Filed as part of record Feb. 1, 1955) 
In the Matter of: 

The hearing on the application of United Mine Workers of America, 
The Pittsburgh Consolidated Coal Company and the Pocahontas Fuel 
Company, for the fixing of minimum wage rates for the bituminous coal 
industry, under the provisions of the Walsh-Healey Public Contracts 
Act. 

AFFIDAVIT 
The affiant, Frank Bassham, states that he is the Exec. Vice 


President of Harlan Wallins Coal Corp. , a corporation engaged in the 


mining and selling of bituminous coal from its mines in Harlan County, 


Kentucky; that said company has been engaged in that business at that 
location for more than 25 years; that he is in general charge of the opera- 
tions of said company and has full knowledge, not only of its production 
methods, but of its practices in respect of the sale of the coal produced 
at said mine; that the coal is not mined to the specifications of individual 
purchasers, but all of same is produced and graded in the same manner 
and substantially all of the coal produced is sold on the open market to 
purchasers, from day to day. He is acquainted with the practices ob- 
served by the producers of bituminous coal, not only in the area where 
his mine is located, but in the other bituminous areas of the United States 
and he states that bituminous coal may usually be bought in the open mar- 
ket in any and all of the bituminous coal fields in the United States. 

His company produced and sold 253,021 tons of coal in the calen- 
dar year 1954. He is familiar with the operation of each of the compan- 
ies named in the objection to the jurisdiction of the Secretary of Labor 
to which this Affidavit is attached, and the operation of each of said com- 
panies is located in the same bituminous coal field as is his own mine 
and practically all of them in the same county in Kentucky. He is familiar 
with the production of those companies and with their methods of dispos- 


ing of their coal; that the aggregate production of those companies in 
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1954 was approximately 3,150,000 tons, and that the coal produced by 
each of those companies in the past could be and now can be usually 
purchased in the open market. 
/s/ Frank Bassham 
Subscribed and sworn to before me by Frank Bassham, this 29th 
day of January, 1955. 
My commission expires December 1, 1958. 


/s/W.H. Noel, Notary Public 
Harlan County, Kentucky. 


UMW EXHIBIT 8-A 


TONNAGE PRODUCED BY SIGNATORIES AS A PERCENT 
OF TOTAL PRODUCTION 
(1953) 


TONNAGE PRODUCED TOTAL PERCENT 
BY SIGNATORIES TONNAGE PRODUCED 
BY SIGNA- 
TORIES 
377, 643, 840 447,487,020 84.39% 
316, 345, 136 366,438,090 86% 
15, 665, 028 15,812,485 99% 
12, 405, 223 21,203,627 59% 
13,431, 335 14,542, 472 
2,528, 5652/ 8,229, 381 
3, 566, 825 4,112, 648 
1,800, 694 2, 802, 558 
466, 4182/ 1,873, 137 
10,750, 057 11,787, 860 
684, 559 684, 762 


i/ Attached is Exhibit I for adjusted information on Locality E 
2/ Attached is Exhibit I for adjusted information on Locality H 





NAME OF COAL COMPANY 


Abbott Coal Company 
(c) Adkins Coal Co. 
William A, Altizer 


Anderson and Ratliff 
Coal Company 


Baker Coal Company 
Bandy Coal Company 
(c) (*) Banner Fuel Co, 


(c) (*) Banner Splashdam 
Coal Company 


Bartlick Mining Corp. 


Belcher and Son 
Coal Company 


Benedict Coal Corp, 
Big Branch Coal Co. 


Big Mountain Coal 


Company, Incorporated 


(c) Black Water Coal Co. 
Black Diamond Coal Co, 
Black Fox Coal Co. 


(c”) Blackwood Fuel Co. 


Blankenship and Owens 


(Formerly Basil Bailey) 


Bledsoe and Miller 
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VIRGINIA (Page 1) 


NAME OF MINE 


Cranes Nest 


Red Banner 


DO 


DO 


DO 
DO 


DO 


DO 
DO 
Clevenger No. 1 


Calvin Mines 
Pardee Mine 


DO 


(Formerly (a) Kegley Coal Co. 
(b) Sturgill & Van Sant) 


(*% Blue Diamond Coal Co, 


(c) Blue Diamond Coal Co. 


Bowles and Lester 


(c) Mayflower 


Monarch 
Toms Creek 


Bonny Blue Mine 


DO 


ADDRESS OF MINE 


Keen Mt. 
Long Branch 
Jewell Valley 


Jewell Valley 


Freemont 
Jewell 
Cranes Nest 


Wakenva 


Bartlick 


Conaway 


St. Charles 
Big Branch 


St. Charles 


Blackwood 
McCoy 
Convict Hollow 


Calvin 
Pardee 


Poplar Mt. 
#1 Hill 


Mud Creek 


Bonny Blue 
Leona Mines 
Wise County 


Elswick Branch 


UMW Ex. 8-D 


TONNAGE 


134, 868 


124, 185 


8, 550 


14, 000 


(k) 202, 833 


(k)141, 810 
(k)166, 773 


10, 000 


513, 023 (v) 775 (v) 
10 


+) 





EMPLOYEES 


NAME OF COAL COMPANY 


Boyd, Brown, Shelton 
and Balls 


Brown and Adkins. 
Coal Company 


James Brummitt 


Buchanan County 
Coal Corporation 


Buchanan Fuel Company 
Cc, and C, Coal Company 


C, H. Coal Company 
(Formerly C. H, & D. 


C, and L, Coal Company 
Carroll Coal Company 
Central Coal Company 


R, S. Clevinger 
Coal Company 


Norman Clifton 


*Clinchfield Coal Corp. 


Riley Houchins Coal Co. 
Irvin Coal Co, 
(c) J.£.0. Coal Co, 
{c) R. J. Jessee Mine 
(% Jewell Ridge 
Coal Corporation 
Jo Ann Coal Company 


Jones Fork Coal Co. 


NAME OF MINE 


DO 


Buchanan 1 & 2 


Loading Ramp 
DO 


DO 
Coal Co.) 


DO 


No. 2 

No, 52 

No, 56 

No, 9 

Meade Mine 
Moss Mine 
Lick Mine 
Hurrican Mine 


(Page 8) 
Houchins 
DO 
DO 
DO 
Jewell Ridge No, 1 


Jewell Valley No, 2 
No. 3 Seng Camp 


DO 


(Formerly A. & C. Coal Co.) 


ADDRESS OF MINE 


Jewell Valley 


Bear Branch 


Big Rock 


Big Rock 
Poplar Mt. 


Harman 


Page 
Red Ash 
Jewell Valley 


Conaway 


Jewell Valley 


Dante 


Clincho 
Pound 
Clintwood 
Clintwood 


Hill Creek 
Lick Branch 
Roseann 

Potts Branch 
Tazewell 
Buchanan 
Jewell Valley 


Jessee Fork 


Jewell Valley 


TONNAGE 


124 


(k) 439, 389 


4, 932,765 


31 

(k) 392, 292 
(k)600, 344 
(k)269, 613 
14, 000 


740 


EMPLOYEES 


2, 285 





NAME OF COAL COMPANY 


Joy Coal Company 
Keen Coal Company 
Keene and Presely Coal Co, 


(c) King Coal Mining 
Corporation 


(c) Vaughn Kirk Coal Co. 
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NAME OF MINE 


DO 


ADDRESS OF MINE 
Roseann 

Jewell Valley 
Jewell Ridge 


Elys Creek 
(1952 k) 


Elys Creek 


TONNAGE 


170 


25, 943 


EMPLOYEES 


62 


UMW Ex. 7 


NATIONAL BITUMINOUS COAL WAGE AGREEMENT 
OF 1950 AS AMENDED SEPTEMBER 29, 1952 


Effective October 1, 1952 


ok 


WAGES 
Amend the "WAGES AND HOURS" section of the National Bituminous 
Coal Wage Agreement of 1950 by striking out of subsection (d) of said 
section the words and figures "Four Dollars and Seventy-five Cents 
($4. 75)" and inserting in lieu thereof the words and figures "Eight 
Dollars and Twenty-five Cents ($8. 25)". 


* x ae a 


* 
UMW Ex. 5 


NATIONAL BITUMINOUS COAL WAGE AGREEMENT 
OF 1950 


Effective March 5, 1950, to June 30, 1952 
Executed at Washington, D. C., March 5, 1950 


* od * aS 
WAGES AND HOURS 

1. (a) For all inside employees a work day of eight hours from 
portal to portal is established, including a staggered thirty minutes for 
lunch, and without any intermission or suspension of operation throughout 
the day. For inside day workers these eight hours shall be paid for at 
straight time rate. Overtime beyond eight hours per day and forty 
hours per week shall be paid for at time and one-half with no pyramiding 
of overtime. Straight time rates for inside day workers shall be the 
total daily normal shift earnings for eight hours divided by eight (8) hours. 

(b) For all outside employees except those covered in paragraph (c) 
hereof (including all strip mine and coke oven employees), a work day 
of seven hours and fifteen minutes is established including a staggered 


thirty minutes for lunch, and without any intermission or suspension of 
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operations throughout the day. These seven hours and fifteen minutes 
shall be paid for at straight time rate. Overtime beyond seven hours 
and fifteen minutes per day and thirty-six and one-quarter hours per 
week shall be paid for at time and one-half with no pyramiding of over- 
time. Straight time earnings for outside day workers covered by this 
paragraph shall be the total daily normal shift earnings for seven 
hours and fifteen minutes divided by seven and one-quarter (7. 25) hours. 
(c) For all outside continuous employees who are engaged at power 
houses, sub-stations and pumps operating continuously for twenty-four 
(24) hours daily, and hoisting engineers, a work day of eight hours is 
established, including a staggered thirty minutes for lunch and without 
any intermission or suspension of operations throughout the day. These 
eight hours shall be paid for at straight time rate. Overtime beyond 
eight hours per day and forty hours per week shall be paid for at time 
and one-half with no pyramiding of overtime. Straight time earnings 
for day workers covered by this paragraph shall be the total daily 
normal shift earnings for eight hours divided by eight (8) hours. 


(d) All mine workers, whether employed by the month, day, or 


tonnage, yardage, deadwork or footage rate, shall receive Four Dollars 
and Seventy-five Cents ($4.75) per day in addition to that provided for in 
the contract which expired March 31, 1946. 


* oe ye * * 


UMW Ex. No. 3 
NATIONAL BITUMINOUS COAL WAGE AGREEMENT OF 1947 


Effective July 1, 1947, to June 30, 1948 
Executed At Washington, D.C. July 8, 1947 
* OK ss * 
WAGES AND HOURS 
1. (a) For all inside employees a work day of eight hours from 
portal to portal is established, including a staggered thirty minutes 
for lunch, and without any intermission or suspension of operations 


throughout the day. For inside day workers these eight hours shall be 
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paid for at straight time rate. Overtime beyond eight hours per day 
and forty hours per week shall be paid for at time and one-half with 
no pyramiding of overtime. Straight time rates for inside day workers 
Shall be the total daily normal shift earnings for eight hours divided 
by eight (8) hours. 

(b) For all outside employees except those covered in paragraph 
(c) hereof (including all strip mine and coke oven employees), a work 
day of seven hours and fifteen minutes is established, including a 
staggered thirty minutes for lunch, and without any intermission or 
suspension of operations throughout the day. These seven hours and 
fifteen minutes shall be paid for at straight time rate. Overtime beyond 
seven hours and fifteen minutes per day and thirty-six and one-quarter 
hours per week shall be paid for at time and one-half with no pyramiding 
of overtime. Straight time earnings for outside day workers covered 
by this paragraph shall be the total daily normal shift earnings for seven 
hours and fifteen minutes divided by seven and one-quarter (7.25) hours. 

{c) For.all outside continuous employees who are engaged at 
power houses, sub-stations and pumps operating continuously for 
twenty-four (24) hours daily, and hoisting engineers, a work day of 
eight hours is established, including a staggered thirty minutes for 
lunch and without any intermission or suspension of operations through- 
out the day. These eight hours shall be paid for at straight time rate. 
Overtime beyond eight hours per day and forty hours per week shall be 
paid for at time and one-half with no pyramiding of overtime. Straight 
time earnings for day workers covered by this paragraph shall be the 
total daily normal shift earnings for eight hours divided by eight (8) hours. 

(d) All mine workers, whether employed by the month, day, or 
tonnage, yardage, deadwork or footage rate, shall receive $3.05 per 
day in addition to that provided for in the contract which expired 
March 31, 1946. 


* 2* * * * * 


oe UMW Ex. No. 


NATIONAL BITUMINOUS COAL WAGE AGREEMENT 
Effective April 1, 1945 
Executed in the City of Washington, D.C. April 11, 1945 
a * * aE * 
WITNESSETH: 

1. (a) For all inside employes a work day of nine hours from 
portal to portal is established, including a staggered fifteen minutes for 
lunch, and without any intermission or suspension of operations through- 
out the day. Of these nine hours, seven hours shall be paid for at 
straight rate, the eighth hour shall be paid for at time and one-half, 
and the ninth hour shall be paid for at a flat rate of $1.50 ($1.00 at 
time and a half) for each inside day worker. Tonnage, yardage, dead- 
work or footage workers shall be paid full earnings predicated upon 
the basic tonnage, yardage, deadwork and footage rates that existed 
on March 31, 1943. As payment for travel and overtime beyond seven 
hours per day, there shall be added to the tonnage worker's earnings 
one-ninth of his daily earnings. On his sixth consecutive day of work 
in any week there shall be added to the tonnage worker's earnings for 
that day one-ninth of such earnings. 

(b) For all outside employes (including all strip mine and coke-oven 
employes) a work day of eight hours and fifteen minutes is established, 
including a staggered fifteen minutes for lunch, and without any inter- 
mission or suspension of operations throughout the day. For these 
eight hours and fifteen minutes each outside employe shall be paid the 
same amount per day as he is now receiving and which is based upon 
seven hours of straight time and one hour and fifteen minutes at time 
and one-half. In addition thereto each outside employe shall receive 
$1.07 per day to equalize earnings of the outside employe with earnings 


of the inside employe. 


(c) For outside employes whose normal work day heretofore 


has been eight hours, a work day of eight hours and thirty-five minutes 


is established, including a staggered fifteen minutes for lunch, 
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for which they shall receive the same pay they are now receiving plus 


a flat $1.07 per dayto equalize earnings of the outside employes with 


earnings of the inside employes. 


+ oe ae 


UMW Ex. No. 1 
APPALACHIAN JOINT WAGE AGREEMENT 
Effective April 1, 1941, To March 31, 1943 
Executed in the City of Washington, D.C. 
June 19, 1941 


ok * SE * 


MAXIMUM HOURS AND WORKING TIME 

Seven hours of labor shall constitute a day's work. The seven- 
hour day means seven hours’ work in the mines at the usual working 
places for all classes of labor, exclusive of the lunch period, whether 
they be paid by the day or be paid on the tonnage basis; except in cases 
of accident which temporarily necessitates longer hours for those Mine 
Workers required on account thereof; and also excepting that number 
of Mine Workers in each mine whose daily work includes the handling 
of man-trips and those who are required to remain on duty while men 
are entering and leaving the mine. 

OVERTIME: Work by Mine Workers paid by hour or day in excess 
of seven (7) hours in one day or thirty-five (35) hours in any one week, 
shall be paid for at the rate of time and one-half with the following ex- 


ceptions: 
x 





[Filed July 19, 1956] 
NOTICE OF APPEAL TO THE UNITED STATES COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Notice is hereby given that Ruth Elkhorn Coals, Inc. and all 
other Plaintiffs in the above-entitled case, excepting the Virginia 
Iron, Coal and Coke Co. of Roanoke, Virginia, hereby appeal to the 
Court of Appeals for the District of Columbia Circuit from the Order 
entered in this action on May 23, 1956, by Judge F. Dickinson Letts, 
"That defendant's motion for summary judgment be and 
hereby is granted, and the defendant's prevailing minimum 
wage determination for the bituminous coal industry issued 
October 26, 1955 is hereby declared to be in all respects 
valid." 
LANDIS, COHEN, RUBIN AND SCHWARTZ 
/S/ Wallace M. Cohen 
Attorney for Appellants * * * 
Dated July 19, 1956 
[CERTIFICATE OF SERVICE] 


[Filed September 14, 1956] 


ORDER DISMISSING APPEAL WITH RESPECT TO PLAINTIFF 
STEARNS COAL AND LUMBER COMPANY 


On motion of the Plaintiffs for an order dismissing the appeal herein 
of the Stearns Coal and Lumber Company, of McCrary County, Kentucky, 
and the defendant consenting thereto, it is on this 14th day of September, 
1956 

ORDERED that the appeal of the Stearns Coal and Lumber Company 
to the United States Court of Appeals for ‘the District of Columbia be and 
it hereby is dismissed. 

/s/ Matthew F. McGuire 
JUDGE 


CONSENTED TO 
Edward H. Hickey, Attorney for the Defendant 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DEPARTMENT OF LABOR 
Wage and Hour and Public Contracts Divisions 


MORNING SESSION 
FEBRUARY 1, 1955 
10:00 A. M, 


PRESIDING OFFICER GRANT: As all of you no doubt know, this is 
a public hearing held pursuant to the provisions of the Act of Congress of 
June 30, 1936, known as the Walsh-Healey Public Contracts Act, and also 
pursuant to the Notice of Hearing signed by the Acting Secretary of Labor, 
Arthur Larson, on December 30, 1954. 

* aE oe ax a aK 

MR. DAWSON: Mr. Examiner, I appear for twenty-two of the bi- 
tuminous operators in Harlan County, Kentucky, each of which companies 
is a member of the Harian County Coal Operators Association, and each 
of which is operating under a contract, union contract, with the United 
Mine Workers of America. I appear specially for the purpose of challeng- 
ing the jurisdiction of the Secretary of Labor to hold any hearing for the 
purpose of fixing any minimum wage under the Walsh-Healey Public Con- 
tracts Act, and to the jurisdiction of the Secretary of Labor, after such 
hearings, to fix -- in accordance with his conception of the evidence intro- 
duced -- any such minimum wage applicable to the Bituminous Coal Indus- 
try, on the ground that Section 9 of the Act provides that the provisions of 
the Jaw, each section and all of the sections, shall not have any application 
in respect to supplies and equipment or materials which usually may be 
purchased in the open market. 

Iam filing the protest in the form of a written protest in quadrupli- 
cate as the rules require, and attached is an affidavit of four gentlemen 
with reference to the question of fact as to whether coal is a commodity of 
supply or material which may be usually purchased in the open market. 

I may say that this procedure is taken, as you doubtless understand, 
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so that there can be no question that if and when we desire to go to court 


on the question there will be no question but what we have exhausted our 
administrative limits. I think there is involved in this question and in 
this motion a question of law, namely, the construction of the meaning of 
Section 9; and two, the question of fact as to whether bituminous coal 
may be usually purchased in the open market. Now, I am not unaware 
of the fact that it has heretofore been ruled by your Department, Mr. 
Examiner, that the exception provided for in Section 9 is an exception 

that applies only in respect of those commodities and articles and 
Supplies which the government agencies usually purchase in the open 
market. Our theory is that the exception applies to the availability of 
the material for purchase in the open market and not to their predilec- 
tions or the restrictions of any purchaser who may want to go into that 
market, and for that reason I think it is important that in order that this 
record may be complete, as I understand the Secretary of Labor will 
pass on these questions, including the question of jurisdiction, that we 
place in the record not only these affidavits which are attached to the 
motion but that we also offer to you, Mr. Examiner, at as early date as 
possible, oral proof under oath as to whether or not bituminous coal 
may usually be purchased in the open market within the contemplation of 
Section 9 of the Act. 

PRESIDING OFFICER GRANT: Mr. Dawson, may I ask you at 
this point: You referred to the fact that there were affidavits in support 
of this motion (indicating) ? 

MR. DAWSON: Yes, sir. There's affidavits attached to each of 
those motions. 

PRESIDING OFFICER GRANT: Do those affidavits pertain to 
factual -- 

MR. DAWSON: They are directed to that fact alone, sir. 

PRESIDING OFFICER GRANT: The oral testimony you are referring 
to -- 

MR. DAWSON: Would be along the same line. I just didn't know 


whether you would accept affidavits as evidence of the factual proposition 
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that we base our case on, namely, that bituminous coal may usually be 
purchased in the open market. 

I have here two witnesses from sales agencies, one in the South 
and one in the North, both of them with business pretty well all over the 
United States, east of the Rockies, who will testify in respect to that 
matter, unless it can be said that the affidavits will be accepted as the 
uncontroverted fact as to whether or not coal may be purchased, usually 
purchased in the open market. 

PRESIDING OFFICER GRANT: That I am not prepared to say, 
Mr. Dawson. 

MR. DAWSON: I didn't think you would be, so I would like to put 
these witnesses on. 

ss 5 oe ss YE * 

MR. FLANDERS: Mr. Examiner, the Government will object to 
any evidence given on the question of the application of the open market 
exemption. 

MR. DAWSON: Then if that is right, this is all going in the record? 

PRESIDING OFFICER GRANT: Your objection is based on dis- 
agreement with the legal interpretation ? 

MR. FLANDERS: We don't feel that that question is properly 
raised at this hearing. We feel it is irrelevant, has no connection with 
this hearing; it's beyond the scope of the inquiry as set forth in the 
Notice of Hearing. The Secretary of Labor's position respecting the 
open market exemption is set forth in the regulations published in the 
Code of Federal Regulations. The Administrative Procedures Act re- 
quires that before he can change those regulations a hearing for that 
purpose must be held, parties must be notified to be given an opportunity 
to be heard. That has not been done in this case. The Notice of Hearing 
in this case does not reach that scope. 

x ss * 3 mK * 

MR. COHEN: On behalf of 518 coal operators in the Virginia 
area, we wish to join in the position taken by Judge Dawson in opposition 
to this hearing and the validity of the hearing, * * * 

MR. DAWSON: The affidavits are attached to the motions? 
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nie Se ESIDING OFFICER GRANT: They will be made apart of the record, 

9 MR. DAWSON: If anybody has the authority to do it -- if I could 
get a stipulation that irrespective of its application to the government 
agencies, that bituminous coal may usually be purchased in the open 
market, it would save the necessity of putting on all this, * * * 

PRESIDING OFFICER GRANT: I think I could assume it, Mr. Daw- 
son, for the purposes of your motion, because under the interpretation 
of the regulations of the Secretary it makes no difference whether it is an 
article that can be purchased on the open market. For the purposes of 
passing on your motion I can assume that as a fact. 

10 * oe 3 XE * * 

PRESIDING OFFICER GRANT: * * *I do feelI am obligated of 
course to observe the interpretations and the regulations of the Secretary 
of Labor on the subject of the motions, that Iam obligated, of course, to 
overrule those motions. * * * 

3k ae 5 * 3S aS 

11 PRESIDING OFFICER GRANT: * * * I want to make it clear that 
I have accepted your motions with the affidavits attached for the record 
and that on the basis of the motions as so supported I am denying the 
motions and giving you an exception. 

+ Ke 3K K Be KE 

17 JOHN L. LEWIS 
a witness appearing in behalf of the United Mine Workers of America, 
after being first duly sworn, testified as follows: 

DIRECT EXAMINATION 

THE WITNESS: * * * 

22 The areas set forth in the petition, carrying the various differen- 
tials effecting the minimum wages per hour, are set forth because they 
are the natural areas of the Bituminous Coal Industry and because they 
reflect the mature and considered judgment borne of experience of the 
men who have considered these problems in the industry for many years, 
and that is a lot, and who in their joint associations have found that these 
were the natural competitive areas existing at the present time. Those 


areas change as conditions change, as populations shift, as enterprises 
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are built, as our economy expands, as prices fluctuate, as modern 
techniques are developed, those areas shift, but the area suggested for 
defining of localities of the Secretary's possible order represents the 
best judgment of men in the industry on the investment and management 
side and on the labor side. I doubt if there is any industry here in our 
country where the influences of competition are so delicately balanced and 
So ravaging and destructive in their effect when that balance is disturbed. 
There are the factors of competition. There are the local factors of 
competition. There is intense competition between the producers and the 
coal markets of the country in a given producing area, or in one of the 

areas defined in this action. There is the competition between 
areas. Like the ebb and flow of the tides you might call it a competitive 
basin with the wash going this way or that way as indicated by convulsive 
conditions whether it be war or peace, economic depressions or full 
volume production, the development of new techniques, modern methods, 
increased productivity, new formulas in the industry. All of those things 
affect that competition. 

2 sd 5K * 3k ae 

In a report which will be entered in the testimony here by my asso- 


ciates, there were 5, 368 operations in the United States during the 


year 1953 which were signatories to the National Bituminous Wage Agree- 


ment and which of course pay the wages and maintain the wage structure 
upon which this proposed minimum wage structure for the area is predi- 
cated. It might interest you to know in passing, Mr. Examiner, that 408 
of those 5, 368 operations represent 74. 3 percent of the total amount pro- 
duced under that contract in 1953. The rest of them, amounting to about 
4,800 or 4,900, more or less, were able to produce 36, 000, 000 tons or 
6 percent of that production. I suppose it is mines of this type that will 
largely be represented here in this hearing as the dissenters and the 
objectors to the promulgation of a minimum wage. When I hear someone 
say they represent 300 coal mines, I naturally know that they do not 
represent 300 coal mines in the modern sense, but they represent possib- 


ly 300 holes in the ground, manned by from one to two to ten to fifteen 
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men. A miserable wage is paid where no safety conditions exist, where 
the Federal Mining Code does not run, where ventilation does not exist, 
and where they live on corn meal and fat hog meat because they can't 
live any better than that under those conditions. So there will be those 
who wish to perpetuate that situation, but they are of insufficient conse- 
quence to affect the proper findings under this statute. The statute is 
compulsive upon the Secretary of Labor. The only questions at issue 
are the facts, unless per chance someone can file a legal action that will 
cause the Supreme Court to invalidate the Act in the years to come. The 
only questions at issue are the facts. 
XK % x e se x 

26 The exhibits of the United Mine Workers will be later presented 
and identified. For the year 1953 it will show a tonnage of 377, 643, 840 
tons produced by signatories to the standard wage agreement of the 
industry which are paying the wages indicated. Total tonnage for 1953 
will be shown as 447,487,020 tons. The percent of the national produc- 
tion produced by signatories of the industry contract and by those who 
are not signatories who pay the same wages or in excess thereof is 


84. 39 percent of the total national production, a compelling figure. 


* * 2k * * 2 
27 CROSS EXAMINATION 
* * * * *x * 
36 BY MR. DAWSON: 


Q. Iam not certain that I understand that the United Mine Workers 
as one of the petitioners here is recommending a minimum wage scale 
applicable to all these different areas that have different minimums now 
or do you recommend that different wage scales be fixed in each of the 
areas as set up in the petition? A. In these various areas, judge, 


there is a differential in the wage structure. 


Q. That's right. A. The Alabama wage structure is under Tennes- 


see, and Tennessee is slightly under Kentucky. 
Q. Geographically as well as in the wage scale? 
(Laughter) 
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A. We have the Appalachian structure. As we go to the West, 
west of the Mississippi River, the differentials again are different. The 
Colorado wage structure is higher than the Appalachian wage structure. 
The Wyoming wage structure is higher than the Colorado, and the Mon- 
tana wage structure is higher than Wyoming. So these minimums set 
forth here represent the concise judgment of the petitioners as to what 
are the figures which now in truth and fact exist in these several areas, 
and it has no relation to the question of any other wage scale, creation 
of any other wage scale, and does not in fact on any other problem of 
which I wot. 

Q. If I understand, the recommendation is that the differential 
existing between these different areas will be kept in mind by the Secre- 


tary of Labor when he commences to determine what minimum wage 


37 scale would apply to the respective areas? A. That is right, and 
those variations are expressed in the minimums suggested for the several 
areas. 

* * od * + 3K 


BY MR. AMOS: 

Q. Mr. Lewis, may I ask you one question? Mr. Lewis, asa 
matter of fact, aren't these differentials in the various areas the result 
of years of negotiation with local boards or representatives of the pre- 
vailing group or predominant coal operators of that particular locality 
and over the many years that these wages proposed as minimums are the 
result of such negotiations reflected through this principle in those par- 
ticular localities? A. Mr. Amos, I entirely agree with your suggestion. 
These differentials and these rates on every classification in the mining 
industry have been laboriously and painstakingly worked out, changed, 
modified, and brought down to the present state of perfection as a result 
of 54 years of joint, collective bargaining in the Bituminous Coal Industry. 
They represent the very quintessence of the judgment of the men who are 
responsible for these contracts, and they take into consideration every 
local condition, every change, variation of nature, the degree of skills 


that are involved, every factor of consideration are expressed in those 
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38 rates to which you have alluded. 
* aK ak ar x * 3E 
39 W. A. BOYLE 


a witness appearing in behalf of United Mine Workers of America, after 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. HOPKINS: 
Q. Your name is W. A. Boyle? A. That is correct. 
Q. State your official position with the United Mine Workers of 
America, Mr. Boyle. A. I'm employed as Assistant to the President 


of the United Mine Workers of America. 
* * * * * * * 


43 BY MR. HOPKINS: 

Q. Mr. Boyle, please state whether or not, under the direction of 
the President of the United Mine Workers of America, you have caused 
to be prepared under your supervision a list of the companies and coal 
operations under union contract? A. I have, sir. 

£4 Q. Have you, under the same instructions and under your super- 
vision and control, had prepared in that compilation the names of the 
various companies under contract to the Mine Workers? A. I have, sir. 

Q. And, likewise, the location of the company operations? A. I 
have. 

‘ Q. And, likewise, the tonnage produced by each of the companies 
so included insofar as available, including the tonnage for 1953? A. 
Where available, I have, sir. 

Q. And, likewise, have you included the number of employees in 
each of the several operations, so far as available? A. I have, sir, 
where available. 

Q. And those total in number 5, 368 operations; is that correct? 
A. That is correct. 

Q. And it shows the total tonnage produced in the year 1953, so 
far as the figures are available, for those 5,368 operations? A. Thatis 
correct. 


Q. And what percentage of coal, as shown by your compilation, 


what is the percentage of that coal so produced under contract to the 
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national tonnage produced in 1953? A. The record will reveal that the 
exhibits total 84. 39 per cent. 
Q. What will the record disclose as to the total number, percent- 


| agewise, of the men employed in such 5, 368 operations? A. The per- 


centage number of the employees will show 84. 28 per cent. 

45 Q. Iask you to examine the volumes I now hand you, eight in 
number, and ask you if they are the volumes that you have caused to be 
prepared under your direction and supervision and control? 

(Documents handed to the witness. ) 

A. They are, sir. 

Q. They are divided as to Locality A, B, C, D, E, F, G, H, I, 
and J, in accordance with the Notice issued by the Secretary of Labor 
upon which this hearing is being held? A. That is correct. 

Q. Locality A, for the sake of convenience and because of volume 
is included in four parts; is that correct? A. That is correct. 

Q@. And the remainder are separated as may be shown by the tabs 
on each of the several documents? A. That is correct. 

Q. Mr. Boyle, in the compilation of the names, tonnage figures, 
and amounts that are reflected in these volumes, what source material, 
generally speaking, did you use in so compiling? A. Well, in addition 
to the information available to the United Mine Workers, the other 
sources utilized in the computation of the report were the various State 
authorities and the McGraw-Hill Publishing Company's directory, the 
Keystone Coal Buyer's Manual of 1954, and all publications of the Bureau 
of Mines which were available and pertinent to the report. 

Q. Then I ask the question: Is the data contained in these several 
volumes, does it accurately reflect the data that you took from the 
official documents at your disposal? A. It does, sir. 

46 Q. And these eight volumes now offered for identification accur- 
ately reflect, as to names of companies, locations, tonnage in 1953, the 
number of employees, accurately reflect the basic documents upon 
which you made your research; is that correct? A. That is correct 


for all of those that the information was available. 
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Q. To the best of your knowledge and belief the data herein con- 
tained is true and accurate in all of its several parts? A. It is, sir. 

MR. HOPKINS: We offer for identification at this time, Mr. Exam- 
iner, United Mine Workers’ Exhibit No. 8 * * * 

xe ax * x xe rR 

54 BY MR. HOPKINS: 

Q. Mr. Boyle, turning to the exhibit that has been marked for 
identification, being the compilations referred to, I ask you to turn to the 
first page in Volume I, showing the table of tonnage by locality, and ask 
you whether or not -- 

MR. COHEN: Is that 8-A? 

MR. HOPKINS: 8-A, yes. 

BY MR. HOPKINS: 

Q. (continuing) -- whether or not the figure of total tonnage pro- 
duced by signatories, to wit, 377, 643, 840 tons, is that a correct compila- 
tion of the tonnage produced in 1953 by the companies enumerated in this 
exhibit under contract to the United Mine Workers of America? A. By 
the signatories to our contract, yes, sir. 

Q. And the next column, total tonnage, 447,487,020 tons, is that 
an accurate figure of the total tons produced on a nation-wide basis in the 
year 1953? A. That is true. 

Q. And the percentage produced by signatories, 84.397 per cent, is 
a correct percentage figure of the amount of tonnage produced in 1953 
under union contract as set out in this exhibit? A. That is true. 

Q. Is that likewise true, Mr. Boyle, of each of the tonnage figures 
shown in the first column under the heading ''Tonnage Produced by Signa- 
tories" as it pertains to each of the localities from A through J? 

29 A. That is correct. 

Q. And that is likewise correct as to the figures on tonnage under 
the column "Total Tonnage, '' as set opposite each of the localities from 
A to J under that column? A. That is also correct. 

Q. And it is likewise true that the percentages under the column 


"Per Cent Produced by Signatories" is accurate and correct as it pertains 
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to each of the localities A through J? A. That is correct. 

Q. And as to Locality A, it shows it to be 80 per cent? A. Yes, 
Si. 

a 2 * *% a * 

59 Q. Mr. Boyle, of the 5, 368 operations covered in Exhibit 8, you 
have included the tonnage figures for each individual operation wherever 
available? A. That is correct. Now, in addition to that, Mr. Examiner, 
the exhibit will disclose that we have 1, 217 operations that we were unable 
to arrive at any tonnage for those operations, and they are left blank in 
the exhibit. 

In addition to that, we have 1,076 operations where we were unable 
from any source of information to arrive at the number of employees 
employed in those operations. 

However, the exhibit now shows that there is 84. 39 per cent of the 
tonnage produced in the year 1953 under contract with the United Mine 
Workers, and if we would take 1,217 operations under contract with the 
United Mine Workers of America for which the tonnage was not available 
for the year 1953, it goes without saying that that would naturally increase 
the percentage of tonnage above the 84.39, and the same is true as to the 
number of employees. 

* * * * * * 

60 Q. And the percentage of total employees for the 4, 292 operations 
listed is 84.28 per cent? A. That is correct. 

Q. Then, in summary, as to Locality A, this exhibit will show all 
the operations by geographical location, name, tonnage, and men em- 
ployed, according to the information available to you, and your exhibit 
accurately reflects that; is that correct? A. That is correct, in addition 
to the location of the operation. 

* x K x * aK 

79 JOHN OWENS, 

a witness appearing in behalf of the United Mine Workers of America, 


after being first duly sworn, testified as follows: 


, <a ee 
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DIRECT EXAMINATION 


BY MR. HOPKINS: 

Q. Your name is John Owens, and you're Secretary-Treasurer of 
the International Union of the United Mine Workers of America, Mr. 
Owens? A. Yes, sir. 

Q. Did you engage in the negotiation of each and all of the several 
agreements that have been introduced here as United Mine Workers 
Exhibits Nos. 1to 7? A. Yes, sir. 

Q@. Mr. Owens, in the Notice of Hearing as issued by the Secretary 
of Labor you will find Area A reading as follows: "$2. 245 per hour, in 
the area consisting of the States of Pennsylvania, Michigan, Ohio, Mary- 
land, West Virginia, Virginia, Tennessee except the counties listed in 
Area D, Illinois, and Kentucky except the counties listed in Area C." 

The Notice further states that the petitioners, of which the Mine 
Workers are one, contend that the minimum wages predominantly paid in 
that area, computed on a portal-to-portal basis, should be $2. 245 per 
hour. 

Will you please explain in your own way, based upon the contracts 
offered into this record, how that minimum hourly wage was arrived at? 
Just take your time and in your own way give such background of informa- 
tion as would be helpful to the Secretary and to this Examiner and to the 
Staff at this hearing. A. The minimum hourly wage rates that prevail 
in all the geographical areas, that exist in our collective bargaining con- 
tract, come about because the employees in the mines producing coal in 
those geographical areas and the coal operators that own the mines of their 
own free will, under their own conclusions, decided in a collective bargain- 
ing contract that these rates enumerated in these 10 areas should be the 
minimum rates that the men who produce coal in their mines should re- 
ceive as a standard wage, predicated on our standards, as they think 
they should prevail in those areas. 

As a result of that judgment and those actions, there is in effect 
a collective bargaining contract that is the prevailing wage scale between 


the coal operators producing coal in those geographical areas and the men 
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who work in those mines, that carries with ita minimum wage scale in 
Area A of $2. 245 per hour. All but the State of Illinois were negotiated 
in what we call the Appalachian Territory. The only reason why we in- 
cluded the State of Illinois in Area A was because it carried the same 
minimum wage rate that prevails in Virginia, West Virginia, Kentucky, 
Tennessee, Ohio, and West Virginia. 

Q. As well as Maryland is listed in that group? A. As wellas 
Maryland. 

Q. Certain portions of Kentucky and certain portions of Tennessee 
as enumerated; is that correct, Mr. Owens? A. That's correct, sir. 
And Pennsylvania. 

Q. Including Pennsylvania, likewise. A. These are the minimums. 
For the benefit of the record, we might state that approximately 85 per 
cent of all of the bituminous coal produced in America is produced by 
mechanical equipment; 15 percent of it, or approximately 71, 000, 000 
tons is hand-loading coal, with 52, 000, 000 of it produced in mines that 
are 100 per cent hand-loading mines, and 19, 000, 000 of that 71, 000, 000 
is produced in mines that have not yet gone 100 per cent mechanical on 
account of waiting on securing proper equipment or for other reasons 
best known to the operators that operate those mines. The other group 
are hand or mechanically or hand-loading onto conveyors which, accord- 
ing to the records, produce approximately 25, 000, 000 tons of coal. The 
majority of that tonnage, or the employees that are loading coal on hand- 
loading conveyors that are under contract, receive $19.22 a day, which is 
considerably higher than the minimum rate. In those hand-loading mines 
where there is a tonnage rate for approximately 50 per cent of the men, 
that being the number required to operate a conventional hand-loading 


type mine, that you have to have 50 per cent day men and 50 per cent 


‘tonnage men to operate them efficiently, that 50 per cent of the men in 


those hand-loading mines are paid by the day and their rate is the mini- 


mum wage enumerated in these 10 geographical areas. 


* * * x * a 
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84 We have the additional problem of determining the wages of the 
tonnage men. We contend that the tonnage men's hourly and daily wages 
are equivalent or more than the hourly and day wage rates enumerated 
in these 10 geographical minimum rates in these areas. 

xX oF ae * He ae 

85 So in order to determine how much these men earn, we have an 
historical fact that I'm going to refer to that was compiled under subject 
to penalty by law during the year that it was compiled, from the coal 
operators’ own books, including union and non-union. In addition to these 
rates that were enumerated in 1941, we have a one-ninth added to those 
rates and their yardage earnings and deadwork earnings, plus an accum- 
ulated amount of $8. 25 that became effective in the first blanket rate of 
$1.85 in 1946, which the rates now provide, the tonnage rates enumerated 
in this 1941 contract, one-ninth and $8. 25. 


aE as aE a3 me xe 
114 W. A. BOYLE 
having been previously sworn, resumed the stand and testified further 
as follows: 
* 5 2c * * * 
CROSS EXAMINATION * * * 
oK ae 5 ak XE x 


124 THE WITNESS: Maybe I can help you clarify this thing up a little 
bit. 
BY MR. COHEN: 

Q. Mr. Boyle, if you can I would be most grateful to you. 

A. All right. I believe that you will go along with me and accept the 
U.S. Bureau of Mines figures in this instance, that 19, 119, 050 tons of 
coal were produced in the State of Virginia during the year of 1953. We 
can show that 13, 998, 050 tons of that was produced under this union 


contract which is a percentage of 73. 215. 
*K * * we EY sd 
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JOHN OWENS, 
having been previously sworn, resumed the stand and testified further 
as follows: 
CROSS EXAMINATION (Further) 

* * aK ae 3K ok 

THE WITNESS: I have no know kdge of how many coal companies 
that signed the contract worked last week or week before last or are 
still producing coal. I do know they haven't terminated their agree- 
ment with the United Mine Workers in conformance with the terms of 
the agreement or the terms of the law as provided for under the Taft- 
Hartley law, that you have to give 60 days notice in order to terminate 
the agreement, and they haven't done that. So they must be under con- 
tract, either working or contemplating working next month or next year, 
or whenever the business or the market is available for them to operate 
their mines. 

2K ss K * aK RE 

THE WITNESS: As far as we know, all of the coal operators listed 
there that haven't terminated the agreement in accordance with its terms 
and the law, are still signatory to the agreement. I wouldn't suggest 
that there would be a coal operator in America that would terminate his 


agreement without giving us the proper notice under the law. 


oe * * ae ac * 


BY MR. FLANDERS: * * * 
Q. Mr. Owens, you stated when you first came on the stand that 


these tonnage rates are designed to return at least the minimum hourly 
rates set forth in your petition; am Icorrect? A. That's right. 

* oe a * * ae 

Q. Excuse me, Mr. Owens. What I asked was whether these 
rates that you have given me were designed to return the minimum hourly 
wage that you have suggested for the area in which those various States 
are located? A. That's right, sir. The negotiators of this joint wage 
contract, through arguments produced by industry in joint conference, 
in fact, in 1945 I think it was we had a distinguished Senator present 


figures and pictures of men in a pamphlet showing how much they earned 
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as tonnage workers compared to what the basic rate was at that time, 
and the history of these wage negotiations have been one of trying to 
relate the tonnage rates so that the tonnage earner would earn as much 
as the day-wage-rate provided for in the contracts, and I pointed out 
to you that the fact submitted by the operators, being that 50 percent 
of those men are in a convenitional hand-loading mine, day men, and 
00 percent on a tonnage basis, * * * 
BS * aE 
BY MR. FLANDERS: 
Q. Mr. Owens, the minimum wage that you request the Secretary 


to find as prevailing in these various areas are the hourly rates as 


set forth in the petition? A. That's right--in here (indicating) ? Yes. 


Q. Now, what is your request as to tonnage, specifically, tonnage 
workers? A. Well, we Say that the prevailing wages paid to the tonnage 
men in those areas is to be preserved, that -- 

Q. You state also -- A. -- that equals or exceeds the minimum 
wages. 

Q. In other words, if a man is paid those tonnage rates, he will 
receive the minimum specified in those hourly rates? A. That is 
right. 

* xe aE 36 x ae 

Q. Would there ever be any operator within any district of the 
UMW that paid for any reason less than what the contract calls for? 

A. If he did he would be in violation of the agreement. 

Q. You know of no such case? A. No, Sir. 

ac * a * 

BY MR. COHEN: 

Q. Mr. Owens, this morning counsel for the Government referred 
to U.M. W. Exhibit 1, Schedule A, page 7, and asked you whether or not 
there were any district agreements relating to the tonnage rates estab- 
lished in that contract and, as I recall, you stated that there were but 
you didn't have them with you. Do you happen to have the district 


agreement for Virginia? A. You're in error about what I said. 
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Q. Will you correct me, sir? A. I said that the only available 
contract that we could use for the purpose of honestly stating the wage 
rates was the exhibit of 1941 plus the various contracts that have been 
negotiated since that--national agreements--carrying with them the 
increases from the 1941 contract. Any other publication since 1941 
has not been negotiated by any source that has been authorized by the 
mines affiliated with the UnitedMine Workers. 

Q. Did I understand you to say there have been no district agree- 
ments negotiated since 1941? A. Since 1941. 

Q. But you did have a district agreement in effect in 1941 
which was carried forward by this U.M.W. Exhibit 1; isn't that correct? 
A. This controls it. Anything that conflicts with the national agreement 
is not in effect. The wage rates stipulated in the 1941 agreement are 
the controlling wage rates. 

a ak * * *x RE 

THE WITNESS: "This Agreement (subject to the amendments, modifi- 
cations and supplements as hereinafter provided) carries forward and 
preserves the terms and conditions of the Appalachian Joint Wage 
Agreement (dated June 19, 1941) effective April 1, 1941, to March 31, 
1943, "' which is the 1941 agreement. 

BY MR. COHEN: 

Q. Yes. Well, the 1941 agreement was carried forward, together 
with all district agreements, was it not, sir? A. Subject to the terms 
and conditions of this agreement. 

Q. I'm not questioning that, sir. I'm just asking you if that 
isn't true. There are district agreements in effect subject to this 
agreement? A. Well, they were in effect in 1941. 

Q. And they're in effect today, are they not? A. Only as it 
applies to this 1941 agreement. 

Q. The language of the contract that you now have with the signa- 
tory mines in the Virginia area carries with it any district agreement 
that's outstanding, does it not? A. There is none outstanding, sir. 


This contract of 1941 supersedes all existing wage contracts and this 
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Stipulated wage contract affects every district enumerated in the 
contract, and those rates are the rates. 
245 Q. All right, sir. A. Any rate that conflicts with it is not in 
existence. 

Q. If it doesn't conflict, it is in existence; isn't that right? 

A. Well, it's not in existence because this is the controlling one. This 
is the one they used. 

x * cs * ok 5 

246 BY MR. COHEN: 

Q. Well, will you accept what appears to be stated in this docu- 
ment, which was introduced in evidence by the Government, on page 
121, that the average tons per man per day in Virginia was 7.04? 
Will you accept that? A. Well, it all depends upon--You mean as a 
whole ? 

Q. Yes, as an average. A. If the figure is right for the produc- 
tion, we have no objection; whatever it is. 

Q. Yes. Andon the very next page, page 123, will you accept 
the national average as 8.17 as contained there? A. That's right, 
sir. 

Q. Is that correct, sir? Is that the way it appears in that ex- 
hibit? A. Yes. 

Q. Now, on page 72 of the same exhibit you will notice that 
Virginia, for mines without loading devices--that's hand-loading--has 
an average of 5.94. A. That's right, sir. 

Q. All right, sir. Now, with respect to Virginia, according to 
U.M.W. Exhibit 1, there is a rate here, tonnage rate on machine loading 
of . 758; is that correct? Approximately 76 cents. A. Virginia, .758 
loading and . 107 for cutting coal. 

* Me * ok Be ba 

249 A. -- of 86.5 per ton, cutting and loading coal. 
Q. Where do you see 86.5? A. 75.8 and 10.7, cutting and 


loading. 
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Q. You mean you're adding those two figures together? A. In 
order to get the tonnage men. They're paid by the ton, both of them. 

x x ok ae * 3E 

Q. All right. Multiply it by 5.94, sir. A. But, that's for all 
of the men in the mine, and we say that there are 50 per cent of them 
paid by the day, which makes the average production per man employed 
in that mine, not 5.94 tons, but double it, which is 11.88 tons per man 
employed in the hand-loading mines in Virginia, on the record. 

Q. You mean that the average production of a hand-loader in a 
Virginia mine is 11 tons a day? A. At the face. 

Q. Average? A. Average, for the men engaged in loading coal 
in the mines in Virginia, on the record. 


Q. Will you tell me how you arrived at that figure? 


oF * ca a 3K 


A, * = 


In a conventional hand-loading mine, for your information, it was 
stated repeatedly in all of the conferences that south of the Ohio River, 
that they had more than 50 per cent of the men that were paid by the 
day in tonnage or conventional rate mines that were loaded by hand, 
but for the benefit of arriving at an average rate, we just took 50 per 


cent. So if the record shows that in a hand-loading mine, that the 


average production in a 100 per cent hand-loading mine is 5.94, they 


have to load twice that much in order to get 5.94 for the average of 
all of the men employed in that mine. 

OK * a * oe 

A. Because you don't understand it--I want it clear for the 
record that the Virginia production in hand-loading mines, from your 
own records, shows that the men produce 5.94 tons, and we say that 
in every mine where the men produce coal at a hand-loading rate, 
that there is one man paid by the day, and that that means that there 
is twice the production of the men at the face in order to arrive at 


that average. 
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Q. But there is one man loading coal, is there not? There is one 
man who is loading, is there not? A. Yes, but he produced 11.88 
tons. 

3K sd me aE xe * 

Q. The Southern Appalachian Wage Agreement is not in effect? 
A. The rates that you referred to, or the classifications that you 
referred to, trappers, the minimum rate on the inside is $17.96 a day. 
That's the minimum rate. Those classifications were deleted in suc- 
ceeding contracts to 1941. 

oe * bs 35 a * 

PRESIDING OFFICER GRANT: What does that mean, Mr. Owens? 
It means, of course, they're no longer covered by the contract? 

THE WITNESS: No longer covered by the contract. 

PRESIDING OFFICER GRANT: Does it mean that the United Mine 
Workers’ proposal should not be applicable to those employees? 

THE WITNESS: Oh, they now receive this minimum rate that 
I'm telling you. 

PRESIDING OFFICER GRANT: That wasn't clear to me. 

THE WITNESS: They now receive, instead of those rates that 
was in the contract in 1941, they now receive the minimum inside day 
wage rate or the minimum outside day wage rate. 

PRESIDING OFFICER GRANT: Well, is that minimum inside or 
minimum outside day rate less than the rate that is being proposed 
here? 

THE WITNESS: It is the proposed rate. 

PRESIDING OFFICER GRANT: It is the proposed rate? 

THE WITNESS: Yes, sir. 

BY MR. COHEN: 

Q. Now, you referred to paragraph 7 of the 1945 agreement, and 

that says: 


"Slate pickers shall receive the basic outside rate per day 


and per hour." 
Isn't that right? A. That's right. 
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Q. Well, I asked you about trappers and switch-throwers. A. All 
the inside men, those men who are on the inside receive, all men em- 
ployed in the mine shall receive not less than this $17.96. 

Q@. Where does that appear, sir? A. Well, we'll try to find 
that for you, sir. 

Q. Before you go on with that, sir, there was just one other 
question I wanted to ask, and that is: Suppose you have a very deep 
hole in the ground a hand-loader who shovels coal into the cars has to 
walk some 2, 248 feet undergroum before he arrives at his point of 
operation, or he travels by way of acar, and he loads this average 
tonnage that you referred to. Won't he load a different tonnage from 
the man who only has to go 200 or 300 feet into the mine and start his 
loading? A. That’s right. 

Q. So that what you're talking about is really averages? A. Based 
upon-- 

Q. You're talking about averages. So that it may be that there 
will be men who are receiving less than $2. 245 an hour and there may 
be men who are receiving more than $2.245? A. Not on the records. 

Q. Noton the records? A. No. We negotiate those rates so that 
they will earn-- 

Q. $2.245 an hour? A. Try to. 

Q. So that even though--Well, those rates as you negotiate them 
are such that they predict the absolute capacity of every man doing any 
handloading? A. Well, there's no yardstick. 

Q. You mean it may very well be, based upon--A. That can't 
be absolute in all those conditions, but it is a known fact-- 

Q. It's generally true-- A. -- that they do earn it. 

Q. It's generally true? A. Yes. 

@. But there are men who earn less than other men? A. That's 
right, sir. 


3e ae ote * ae 


PRESIDING OFFICER GRANT: I think that you're in effect 


asking, Mr. Cohen, is whether or not that $2. 245 is an average rate 
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or an actual rate. 
MR. COHEN: That's right. 
PRESIDING OFFICER GRANT: Is that what it amounts to? 
MR. COHEN: Exactly. 
THE WITNESS: It's an average rate. 
BY MR. COHEN: 
Q. It's an average rate; not an actual rate? A. As it applies to 
the tonnage men. 


Q. So that what you are asking for in your petition, now, as a 


basic minimum, is the average rate? 
PRESIDING OFFICER GRANT: For which employees? For all 
employees ? 
MR. COHEN: For all employees, or for the hand-loaders. 
THE WITNESS: No guaranteed rate for the tonnage men. 
BY MR. COHEN: 
Q. Well, let's go on to other matters. Have you found the infor- 


mation that I asked you for? Did you find the information as to whether 
or not those rates that I referred to have been deleted from the contract? 
A. They were deleted from the contract under an order, Executive 
Order, issued under the National Labor Relations Board. 

ms * * * 36 

Q. * * * 

Would you mind telling me again--I didn't quite understand you. 
The National Labor Relations Board ordered you to delete these-- 

A. No, they issued an order that we could negotiate the deleting of 
those rates and put them under the minimum inside able-bodied rate 
and the minimum outside able-bodied rate. 

Q. What proceeding was this? As I understand it, Mr. Owens, 
the United Mine Workers is not qualified to appear before the National 
Labor Relations Board. 

MR. LEVY: Do you mean the War Labor Board? 

THE WITNESS: The War Labor Board, sir. I'm sorry. 
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BY MR. COHEN: 

Q. Let's get the record straight, then. Under the War Labor 
Board you received some kind of a ruling and on the basis of that ruling 
you negotiated the deletion; is that correct? A. We did delete it. 

Q. You didn't negotiate it; you just deleted it? A. With the 
consent of the negotiators in the conference. 

Q. With the consent of what negotiators in what conference and 
when? A. The joint conference, I think it was 1945. 

Q. And that was when it was deleted? A. That's right. 

Q@. And it has been deleted and is no longer an effective rate, 
even today? A. No longer an effective rate. 

Q. Would you explain to me, then, how it becomes a part of 
the wage rates set forth in the wage agreement between the Southern 

Appalachian Coal Operators Association and District 19, United 
Mine Workers of America, effective March 6, 1950, as amended and 
effective October 1, 1952, and in which the classification of greasers, 
trappers, flaggers, and switch-throwers is placed at $2 per hour? 
A. Well, it's a violation of the contract, and it was printed--I don't 
know whether it was printed by the coal operators in southern Ten- 
nessee or in southern Kentucky or in eastern Kentucky, but it's not 
applicable under the terms of the contract. Anybody that’s paying 
that rate to those classifications is in violation of the agreement and 
we know nothing at all about it. 

Q. But if this is the rate that's being paid, it is the prevailing 
rate in those areas, is it not? A. No, it's not the prevailing rate. 

Q. For these particular occupations? A. No. 

Q. A minimum rate of $2.245 would raise the rate from $2 to 
$2.245, would it not? A. Not under the terms of the agreement. 

Q. Do you distinguish in the agreement between what are the 
actual rates being paid to employees in the mining industry? A. We 
don't so admit that they’re being paid that. 

Q. You don't admit that there could be any difference between 


what is set forth in your agreement and what the actual wages are that 
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the men are receiving? A. That's right. Unless some coal operator 


is violating the terms of his contract. 
ac x aE 
BY MR. COHEN: 

Q. I understand, sir, andI gather that insofar as your presenta- 
tion here is concerned as petitioner, your position is that the prevailing 
rate is that contained in the U.M. W. contract; not the rate that is 
actually being paid? That is your contention, sir? A. Repeat that, -- 
You can make whatever statement you want. You don't have to repeat 
it. 

Q. No; I'm asking you that question, sir. You are a petitioner here, 
your're making the contention, and I've asked you whether or not you 
are contending here for the rate which is the U.M. W. rate as a pre- 
vailing minimum rate in the industry, regardless of what the men are 
being paid? A. We say it is the prevailing rate. We don't say that-- 

* * HE * xk * 

MR. COHEN: * * * 

Now, I asked him about district agreements and I intend to prove 
that there is a Virginia district agreementtoa somewhat lower rate 
than the rate as set forth in the basic agreement. With respect to 
those district agreements, we find in one, the wage agreement between 
the Southern Appalachian Coal Operators and District 19, that rates 
are set forth which are lower than the minimum which has been asked 
for here. 

Mr. Owens has responded that, if they are paid, they're unlaw- 
ful; that what he is contending for is the U.M.W. rate. So I've asked 
him whether or not, in presenting his petition, he is presenting a 
petition for the establishment of a basic minimum wage based upon 
the U.M. W. agreement, or whether it is based upon the wages actually 
paid in the industry, and I think it's perfectly proper for him to answer 
that question because it goes to the heart of this petition. 

MR. HOPKINS: He has answered the same thing several times 


in several different ways under your questioning. 
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MR. COHEN: I submit, sir, that there has been no answer to that 

question. 

THE WITNESS: I'll answer you now, so you'll understand it, that 
I say that these are the prevailing rates and that the contract that you 
quote from is a printed copy that may have been published down there 
without the authority of the United Mine Workers or the operators who 
Signed the agreement. 

BY MR. COHEN: 

Q. MaylIask: Are you generally requested for the authority to 

publish these district agreements? A. For your benefit, there is coal 


operators that will publish contracts and they don't counsel with any- 


body whether it's accurate or whether it's not accurate, but if a grievance 


arises under the terms of that contract, why, that grievance is adjudi- 
cated in accordance and conformity with the agreement predicated 
upon the master agreement that's now in effect. 

Q. Isee. A. So if some operator, signatory to this agreement, 
at your request swears that he's in violation of the contract, why, 
that's his privilege here. But I'm telling you, counsellor, that the 
terms of the contract--and I hope you take it for granted--that those 
rates enumerated in that contract are not the prevailing rates as we 
understand them, and if it is in existence, we know nothing at all about 
it and I can’t testify to its truth or to its existence. 

* oR K * 

BY MR. SADUR: 

Q. * * * can you tell me the name of any operator within one 
of the 14 counties that I mentioned the other day--and which I would be 
glad to name again--that is paying a minimum rate of $2. 245 per hour ? 
I particularly refer to the operators in central Pennsylvania. A. I'll 
say this, that every coal operator signatory to the contract in Location 
A, which includes Pennsylvania and ali the other States enumerated in 


it, we Say that that's the prevailing rate. 
os xe * * 
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PRESIDING OFFICER GRANT: Well, let me ask Mr. Owens. 
Mr. Owens, is there any substantial change in the constituent 
members or signatories to your agreement from one year to another? 
THE WITNESS: Not substantially at all. 
PRESIDING OFFICER GRANT: Can you give us any general 


estimate, perhaps, as to what variation there may be in numbers of 





signatories to your agreement from year to year? 

THE WITNESS: No, I can't, sir. 

MR. COHEN: Mr. Examiner, I would like to suggest that perhaps 
the witness ought to indicate what he means by substantial change in 
Signatories, because frequently there are people who go out of business 
and cease to do business and don't change themselves as signatories. 

aK % ce ok x * 

THE WITNESS: Well, may I for the record say to counsel that we 
believe, and rightfully so, that the percentage is higher because of 
the fact that we have negotiated a contract with west Kentucky, and that 
the casualty list of the mines that have been abandoned or closed down 
hasbeen those small operations that employ a very small number of 
men, and if there is any increase, percentage-wise, it would be an 
increase in the tonnage that is under contract with us. 

* ss mK OK ss % 

GEORGE A. LAMB, 
a witness appearing in behalf of Pittsburgh Consolidation Coal Company, 
after being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. AMOS: 

Q. You may proceed, Mr. Lamb. A. My name is George A. 
Lamb. I'm manager of business surveys for the Pittsburgh Consolida- 
tion Coal Company. My office address is the Koppers Building, Pitts- 
burgh, Pennsylvania. 


ac xe a ae a a 


All of the tonnage produced by Pittsburgh Consolidation is mined 


in Area A under a wage contract with the United Mine Workers. The 
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. inside day rate of $17.96, or $2. 245 per hour, is observed as the 
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minimum wage. ‘ 
x * * * *x Bs 
* * * the Government, as the largest buyer, can seriously disturb 
the prevailing wage structure of the bituminous industry unless there 
is a minimum wage standard applicable to the coal it purchases. In 
bidding for business, a slight difference in the mine price may deter- 
mine whether one company or another will get the sale. Companies 
with U. M. W. workers are equalized as to wages, and whether one can 
quote lower than another depends upon conditions such as lower operating 
costs or the decision to take lower profits. Wage costs are a sizeable 
part of total operating costs. In the case of Pittsburgh Consolidation, 


the wage costs are about half of the total operating costs. 
* * * se aK ss 
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HUGH R. HAWTHORNE 
a witness appearing in behalf of the Pocahontas Fuel Company, after 
being first duly sworn, testified as follows: 

DIRECT EXAMINATION 

aK 5 * BE * 

THE WITNESS: This is a statement of the Pocahontas Fuel 
Company Incorporated respecting the proposed determination of pre- 
vailing minimum wages for the Bituminous Coal Industry. 

oe xe * * we a 

Realistically and in actuality the wage agreement with United 
Mine Workers establishes by its express terms the rates of pay which 
"prevail" in the bituminous coal industry within the meaning of the 
Walsh-Healey act. This, we believe, will be conclusively established 


by evidence introduced into the record of the hearing in this proceeding 


showing the extent of the application to employees in our industry of the 
UMWA rates of pay, it has been established. For it is well recognized 
in our industry that the vast preponderance of mine workers either 
belong to the United Mine Workers Union and are paid wage rates 
established by its Contracts or receive wages equal to or higher than 
such contracts. Hence, it is clear as a matter of fact that the minimum 
rates of pay established by the National Bituminous Coal Wage Agreement 
of 1950, as amended September 29, 1952, are the prevailing minimum 
wage rates in our industry. 

OK aE 3S * * * 

* * * As with other categories of employees within the scope of 
the UMW agreement the prevailing minimum rate for pieceworkers 
should be the existing rates paid pursuant to such agreement. Such 
minimum should apply whether the pieceworker belongs to UMW, another 
union, or no union. 

As to pieceworkers, however, it should be understood that their 
piece rates are subject to some variation. Thus, while the daily rate 


portion of their compenSation ($8. 25 per day regardless of the amount 
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of work performed) remains constant, the piece rate (sometimes denomi- 


nated tonnage rate plus one-ninth, dead work and yardage) is subject to 

variation within different coal producing Districts of the industry. 
The nature and extent of such variations, however, is in all cases deter- 
mined and fixed by the terms of collective bargaining agreements with 
the United Mine Workers governing the wage rate of such workers in 


the several coal producing Districts. 
* * ae * sd a6 


By the terms of our union contract as currently applicable, the 
minimum wage paid to our workers within its scope is $17.96 per work- 
day of eight hours from portal to portal. This includes a 30-minute 
paid lunch period. This minimum daily rate is equivalent to an hourly 
rate of pay of $2. 245, 2/ 

Under the National Bituminous Coal Wage Agreement, the minimum 
hourly rate of $2. 245 prevails as to all mine workers in nine specific 
and one general work classifications. 

Pocahontas bituminous coal production is mostly within "District 
7" (one of the 23 coal mine producing districts established under the 
Bituminous Conservation Act of 1935, the so-called "Guffey Act"). By 
reason of our familiarity with coal production conditions in our District 


we believe that virtually 100% of the coal mines in District 7 operate under 


and in accordance with the National Bituminous Coal Wage Agreement. 
+ a Be ss a * 


CROSS EXAMINATION 
BY MR. WEISS: 
x 


* oe 3K we aK 


Q. Could I turn to one other thing, Mr. Hawthorne. You mentioned 
on the case of the tonnage workers that your suggestion to the Secretary 
is that the provisions in the UMW contract relating to tonnage workers 
be found to be the prevailing minimums for tonnage workers; am I 
correct on that? A. Yes, sir. 

Q. Does the UMW provisions relating to tonnage workers apply 
throughout the country or is it limited to the Appalachian area? A. It's 
my understanding that they apply throughout the country. 


2/ ‘Although the historical evolution of these contract wage rates 
through the compounding effect of successive wage agreements through 
the years is somewhat complex, it is believed that for the purposes of 
this proceeding that history can be put aside. For it is our present 

wage rates currently being paid which are of significance in this proceeding. 





414 


437 


125 


Q. And am I correct in understanding that there is no guaranteed 
rate equivalent to the day rate for these tonnage workers in the agree- 
ment and in the actual operating practice of your company? A. That is 
correct as to their total day compensation. They are in the present 
contract guaranteed this $8. 25. 

Q. That's the minimum, and they get tonnage earnings above that, 
but there is no guarantee above that level? A. No. 

Q. What is your information regarding the proportion, roughly 
speaking, of tonnage workers who actually do earn more than the 
minimum day rate for slack work. Do you have any information on 
that? A. My information on that is very limited. My own company has 
now only a few tonnage workers, relatively. We have 125 or thirty, 
something like that, whereas in the past we perhaps had one or 2, 000, 
but we are actively in the process of changingfrom hand-loading to 
machine-loading, and we've almost completed it. I have observed in 
our company, in a general way, the earnings of the miners over the 

years, and I feel I am correct in saying as far as our company 
is concerned our average miners’ earnings has been quite high as com- 
pared with the day men's earnings and well above the minimum of the 
day rate. 

Q. That is as a general average? A. A general average; yes. 
That's what I am speaking about. 

ms * aE a 3E ss 

THE WITNESS: I have in mind myself that there would be perhaps 
many different factors. In the coal business, for example, the compe- 
tition between coal companies and coal fields, different areas, are not 
in the semse here but in that sense is an important governing factor 
in the determination of many things here we have to deal with such as 
freight rates, and I should think that that would be one factor that might 
well be considered, not only in the Secretary's determination here but 
in the determination of the fact that we do find there is a common wage 
structure for these different territories that are set up. There are 


freight rate relationships, marketing relationships that come about 
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through the location of various consuming industries, consuming outlets, 
and I would judge that those things would be significant in considering 
whether or not these proposed areas were appropriate areas. 

ae 5 * * cas 3 

448 ' PRESIDING OFFICER GRANT: Gentlemen, yesterday--I think it 
was just before we recessed for lunch--we had rather extensive argu- 
ments off the record in regard to the need for continuing the hearing. 
Since that time I have been besieged with requests from individuals, 
and I fully appreciate their position. I think perhaps it's about time 
for me to clarify the atmosphere a little bit. 

Here is the conclusion that I have reached: 

It's quite apparent to mg that there are a number here who have 
not had an opportunity to prepare themselves for the hearing. I can 
appreciate their position and, in consideration of the fact that they're 
not prepared and that the Secretary of Labor is certainly interested in 
receiving all possible pertinent information that might be available, 
we're going to suspend the hearing at the close of today and resume 
again on Monday, February 14, at 10:00 o'clock. 

Now, I want to put you all on notice that, when we resume on the 
14th, we will continue in session until the hearing is completed, without 
further adjournments and without further continuances. 

5 x * 9 * * 

449 MR. COHEN: Sometime during the coming week, I think, Mr. 
Examiner, we would probably be able to put together a list, insofar 
as we're concerned, a list of the witnesses who will appear and the 
approximate time that they will take on direct examination, and maybe 
that would facilitate some sort of schedule which would not require 
everybody to hang around during the entire proceeding. 

or ss 3K x a IK 

466 Q. Do you contend that the minimum wage, the minimum prevailing 
wage that's being paid in the County of Anderson in Tennessee is the 
wage contended for under this petition? A. Well, I'm not familiar 


with it when you refer to what's paid there currently, but we contend 
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that the prevailing minimum wage that the Secretary should find for 
Anderson County is the one requested in this petition. 

Q. In other words, it's your contention that the Secretary should 
find as the minimum wage the one contained in this petition, regardless 
of whether or not is is actually the current prevailing minimum wage in 
the area? A. It's our contention that Anderson County is a part of 
Area A, and that the minimum wage should be established for Area 
A. 

a ae Oe * * * 

J. O. ARCHER, 
a witness appearing in behalf of Blue Diamond Coal Company, after 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION 

* * * * 2K * 

PRESIDING OFFICER GRANT: I take it, then, that there are 
occasions when these pieceworkers do not receive the minimum hourly 
rate ? 

THE WITNESS: You mean the minimum hourly rate as being 
asked for here? 

PRESIDING OFFICER GRANT: Yes, sir. 

THE WITNESS: Yes, sir, that's right, in many cases. 

PRESIDING OFFICER GRANT: You say there are many cases? 

THE WITNESS: There are many cases where they don't make that 
minimum, and there are other cases where they make substantially 
more than that. It depends on how hard a man wants to work. It 
depends on how thick the coal is. It depends on many things that enter 
into a coal-loader's day's work. 

To give you an example, we have one hand-loading mine where 
the basic rate, as published in this contract, is 75.2. Well, the first 
thing that the loader is relieved of is the drilling of the coal, and the 

agreed rate for drilling the coal for him is 8 cents 4 mills. 


That leaves 66.8. And then the company furnishes the powder, makes 
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the dummies, hauls the explosive into the mine, and shoots down the 
coal for him, and for that an agreed allowance of 5 cents is made. 
That brings his loading rate down to 61.8. And that's what he actually 
receives for each ton of coal and, of course, added onto that is the 
one-ninth for travel time that’s contained in the 1945 agreement and 
the $8.25 that is in the 1952 agreement, which has been built up 
Starting with 1946 until it’s now $8.25. But that's the way his final 
earnings are arrived at, is so much a ton for loading, plus one-ninth 
for what we call the travel time, plus $8.25, which is a flat amount 
to all workers inside the mine. So no two miners ever make the 
same in that sense. There will be some fluctuation all the time on 
how much they load. Maybe they won't clean up every day. 

So I don't see how anything better could be applied to the piece- 
worker than to apply the agreement that we now have, so far as those 
of us are concerned who have an agreement covering it. 

PRESIDING OFFICER GRANT: Do you think it's feasible at all 
to fix a minimum wage rate for them, Mr. Archer? 

THE WITNESS: No, sir, I don't. 

PRESIDING OFFICER GRANT: I mean in any amount. 

THE WITNESS: Any minimum. 

x * OK * 3K 5 

S. P. HUTCHINSON 
a witness appearing behalf of the General Coal Company, after being 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. AMOS: 

Q. Will you state your full name and the position that you hold 
with the company? A. My nameisS. P. Hutchinson. I am presently 
Executive Vice-President of the General Coal Company of Philadelphia. 

Q. Are you familiar with the mines in a general way in the State 
of Virginia? A. Iam. 

Q. Does your company operate a mine in Virginia? A. The 
General Coal Company is the exclusive sales agent for the Stonega 
Coke and Coal Company. 
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Q. * * * Do you deny that there has been a substantial change in the 
means and methods of producing coal in,the various areas with which you 
are familiar as comparing this 20-year period? Now, what is your answer 
to that question? A. Yes, there has been a change. 

Q. What has that change consisted of, Mr. Witness? A. Improved 
methods of mining, lower costs of mining, more mechanization. I can't 
think of anything else to answer that question. 

MS xe HE cs 

PRESTON H. HASKELL, 
a witness appearing in behalf Alabama commercial coal operators, 
after being first duly sworn, testified as follows: 
DIRECT EXAMINATION 

THE WITNESS: My name is Preston H. Haskell, of Birmingham, 
Alabama. I am principal owner and operator of a relatively small coal 
mine in Jefferson County, Alabama, and am appearing on behalf of the 
Alabama commercial coal operators. I appear in support of the petition 


of the proponents. 
ue x 


* % x % 


THE WITNESS: I am merely stating that the Alabama commercial 
operators are in favor of the establishment of the minimum wage. 

Over 90 per cent, according to the best information we have, of 
the Alabama coal production is produced under contract with the United 


Mine Workers. es 
* * * * 


| CROSS EXAMINATION 
BY MR. SUSSHOLZ: 
Q. * * * You said that about 90 per cent of contract mines in the 
State of Alabama, is that correct, meaning mines which have contracts 
with the United Mine Workers--is that your testimony, sir? A. Yes, sir. 
Q. Now, when you Say in about 90 per cent of the mines, tonnage- 
wise, what figure does that represent? In other words, what percentage 
of the gross tonnage from the best available figures you have is produced 
by the so-called contract mines? A. I think it would follow the number 
of mines; at least 90 per cent, tonnage-wise, is produced by mines under 


contract with the United Mine Workers of America. 
Q. Now, of that 90 percent of total production, what percentage 
is at the actual United Mine Workers contract minimum? A. I have no 
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knowledge of that. I presume if they have a contract, then they're 
paying the contract wages. 

Q. Well, sir, isn't it a fact that to your knowledge there are some 
mines in Alabama which are under contract to the U. M. W. or with 
the U. M. W. which nevertheless are not paying the contract minimum 
wages ? 

MR. COMBS: Mr. Examiner, the witness answered that and said 
he didn’t know, that he assumed if they were under contract they were 
paying the wages, and I see no use in going on and on in order to put 
that in the record. 

PRESIDING OFFICER GRANT: I think it's proper cross examination, 
Mr. Combs. 

A. I repeat, Ihave no knowledge of the relationship of other 
operator with the United Mine Workers. It is not for me to delve into 
and I've never done so. 

ss * 2K os 5 * 

Q. How did you acquire your knowledge that approximately 90 
per cent of the Alabama mines are under contract with the U.M. W. ? 
A. From several sources. The statement--Let me back up a minute. 

First, it's well known that all of the large mines are and have 
been for years under contract with the United Mine Workers, and they 
represent some, according to these figures, 75 per cent ofthe tonnage 
in Alabama. I've served on negoitating committees in the past and 
have participated in the negotiation of these contracts. So, of the re- 
maining 25 per cent, it is rather common knowledge the few who are 
not under contract with the United Mine Workers. They're small out- 
lying mines which, as I said at the outset, I estimated was around 
10 per cent of the production. They're on the fringes of the producing 
area down there, which is some 150 or 200 miles in extent. 

Q. Now, sir, you Say it's well known that most of the large 


mines in Alabama are under contract with the U.M.W.; right? A. Yes. 


Q. Now, is it also a fact that's relatively well known that many 


of these very Same mines under contract with the U.M.W. are not 
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paying the minimum wage called for in the contract? 

MR. AMOS: I object to that. We've gone over that once, and why 
rehash it? 

THE WITNESS: I've already said I had no firsthand knowledge of 


any not paying the wage. Of course, you can hear rumors and reports 





on anything, but that isn't knowledge. 

* * * 2K 2 * 

PRESIDING OFFICER GRANT: * * * Can you answer the 
question, Mr. Haskell? Have you any knowledge, direct or indirect, 
that the mines having agreements with the United Mine Workers in 

Alabama are not paying the minimum wage provided in the con- 
tract ? 

THE WITNESS: I have heard reports where small truck mines 
having long hauls to the railroad are not paying the full United Mine 
Workers scale, but whether that is true, or not, I do not know, and 
whether they actually have contracts, or not, Ido not know. You would 
have to check both to answer your question definitely, because some 
of those may fall in the 10 per cent or whatever the exact figure is that 
don't even have contracts. And, obviously, if somebody told me that 
Jones over here was not paying the scale, then I would not go over 
and say, "Do you have a contract, Mr. Jones, or are you just operating 
non-union ?" 

In other words, I have no means for differentiating between those 
small mines, of which there are some 100 or more, whether they have 
contracts, or not, and all we could do is estimate that about 10 
per cent had no contracts. 

BY MR. SUSSHOLZ: 

* ca * 2 ae x 

Q. * KOK 

Do you deny that there has come to your knowledge that some mine 
owners under contract with the U.M. W. are not paying the minimum 


wage called for in the contract? Would you answer that Yes or No, 


sir? Do you deny that? A. Would you care to define come to my 
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knowledge a little more? 

Q. Well, I'm trying to avoid criticism directed at me by other 
counsel here and I’m trying to abbreviate the thing. Surely you know 
what I mean by the term "come to your knowledge." I'm not asking 
you yet in what form it came to your knowledge. I'm merely asking 
you: Have you heard--Do you deny that you have heard that some of the 
contract mines in your area are actually not paying the minimum wage 
called for in the contract? 

HE * ae sd BE * 

THE WITNESS: If youmean that it has come to my knowledge in 
incontrovertible form where I could accept it as being absolutely true, 

I would say No. 
BY MR. SUSSHOLZ: 

Q. Mr. Witness, I'm trying to abbreviate this thing. Suppose 
you tell us if you have heard it in controvertible form. A. No. 

Q. ‘You Say you haven't heard in incontrovertible form; is that R 
correct? Now, I'm asking you have you heard it in any form whatsoever? 
A. I've heard rumors and reports to that effect. 

Q. That some of the contract mines are not paying the minimum 
wage? A. Yes. 

Q. Has there been any indication--How often have you heard that? 
A. Ido not know. That's an impossible question to answer. I made 
no record of the times and have no knowledge of how many times I've 
heard that. 

Q@. And from whom have you heard that? A. As I outline pre- 
viously, in general operators’ meetings someone might mention it or 
in talking to some other sales agent who had lost an order, he would 
say, "Surely they can't be paying the wages." You hear things like 
that in any period of depressed conditions in the coal industry, and 


many of those small operations are run by families. There may be 


a father and two sons and a couple of nephews and you'll hear reports 
that they sell the coal and divide the proceeds, and all kinds of things. 


But I've never run around trying to check up on those things. It's 
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not my business what they do. 

Q. And have you been hearing that over a course of years, sir? 

A. Over the past three or four, I would say, since the coal business 
became so depressed in Alabama and the unemployment so widespread. 
People will do a lot of things if their compensation has run out and 
they're hard up for a job. 

aS xe *x * aE a 

BY MR. FLANDERS: 

Q. Mr. Haskell, would it be your opinion that, generally speaking, 
tonnage workers earn--that is, under the U.M.W. tonnage rates--earn 
an average hourly rate at least equal to or in excess of the minimum 
requested in the petitionfor your area? A. Your question was do the men 
paid on a tonnage basis earn about the same as the minimum hourly 
rate ? 

Q. Yes. A. The tonnage rates were set with that objective in 
mind, that they could earn at least that much, or more, and during the 
years when lots of coal was mined under tonnage rates and I was 
familiar with that, they did. Now most of the mines are at least partially 
mechanized and largely hourly rates are being paid, and I'm not cur- 
rently conversant with that situation. 

* oF oS ak *K a 

WILLIAM C. SOUTHERN 
a witness appearing in behalf of the Virginia Coal Operators, after 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. GREEAR: 

Q. Please state your name and age. A. William C. Southern, Jr., 
Clintwood, Virginia, age 35. 

Q. What is your occupation? A. Attorney at law. 

ae cs ae * * * 

THE WITNESS: In those sections of the Virginia coal field 
where the coal lands are owned by small companies and individuals, 


the recovery of coal by small truck mines has continued to flogrish. 
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As the economy settled back to a peacetime basis, competition 
has become very keen and coal has experienced great trouble in holding 
its own against other sources of energy and competing fuels. This 
has meant repeated reductions in price. There were coal operators 
who were operating under contract with the United Mine Workers of 
America who found themselves pinched between lower realization for 
their coal on the one side and the high cost of operating under the United 
Mine Workers contract on the other. * * * 

3K 3s aE ae ax * 

THE WITNESS: In order to stay in business at all, those mines 
operating under the Union contract have found it necessary to use 
every method for the reduction of cost. This has resulted in very 
heavy investments by the mining companies in machinery and conse- 
quent reduction in the number of employees required to maintain their 
normal output. The employees thus displaced by machines have become, 
in many instances, a great burden on the community. For instance, 
in that portion of the Virginia coalfields covered by the Virginia Coal 
Operators Association, there were employed in February, 1952, 8041 
Union coal miners. On January 15, 1955, this number had been reduced 
to 2,450. * * * 

In Virginia these miners who have been replaced by machines in 
the mines operated under the Union contract have turned to small 
truck operations or small rail connected mines not under the Union 

contract. In a majority of instances, the present non-Union 
operator is a former Union coal miner. The result has been a large 
increase in the number of truck mines in Virginia with consequent 
increase in their production and men employed. This is the factor 
which has supported the economy ofSouthwest Virginia and has kept it 


from becoming as critical as that of other coal producing areas. 


3K * * 3S ak * 
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THE WAGES PROVIDED IN THE UMW CONTRACT 
ARE NOT PAID TO EMPLOYEES OF ALL SIGNATORY 
COMPANIES 


As one Union organized coal company after another has closed 
its mine and sold its equipment, other operators began looking for 
ways and means of escape. One of the devices in common use in 
Virginia and Eastern Kentucky is what is called "gang work". Under 
this system, the operator refuses to pay his employees any guaranteed 
wages whatsoever. He agrees to pay them so much per ton for each 
ton of coal which they deliver to his tipple and the operation of their 
section of the mine is entirely in their hands. The proceeds on a ton 
basis are divided among the men equally or as the men direct on each 
payday period with Unim dues being deducted by the operator from the 
per ton price. As a result of this method of operation, large numbers 
of coal companies operating under United Mine Worker Contracts are 
actually paying, and members of the Union in good standing are actually 
receiving far less than the minimum wage which the petitioners are 
requesting under the Walsh-Healey Act. Other operators, in order to 
break even, have curtailed their own operations cutting off their men, 
and then buying coal produced by the small mines operating without 
the Union contract, which coal is dumped into the larger companies' 
tipple along with the coal produced under the Union contract on all of 

which the operator pays the Union the welfare fund of 40¢ per ton. 
This is generally referred to as "welfare coal". Although the informa- 
tion is hard to obtain, the most reliable information available at present 
shows that in Virginia there are today only two or three coal companies 
Signatory to the Union contract which are not engaged in one or the 
other of these devices to some extent. We know that the same thing 
exists in parts of Eastern Kentucky. We do not know to what extent 
it permeates the entire industry but believe that these practices or 


others similar to them are being universally engaged in. 


He SS uk aK * x 
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714 * * * In the wage scale provided under the United Mine Workers 
contract there is a provision for compulsory payment of "travel time” 
or "portal to portal" pay and this is a part of the $17.96 per day which 
the petitioners allege to be the prevailing minimum wage. There has 
not been and there is not now any custom or practice to pay portal 
to portal pay in the bituminous coal industry. Portal to portal pay is 
paid only to employees under the Union contract and no coal company 
operating out from under the Union contract pays it. To fix the wage 
prayed for in the petition would be in direct violation of Title 29, Section 
254, of the United States Code as it would force employers to pay this 
traveling time although they had no contract to do so and there is no 
custom for such payment. The $2. 245 hourly wage prayed for in the 
petition includes travel time which cannot be inflicted upon coal companies 
not signatory to the Union contract. 

* a * * * * 

719 The petitioners may claim that production of coal under Union 
contracts and under the requested minimum wage actually exceeds the 
non-Union production of coal. A true and accurate picture of the actual 
tonnage properly placeable in each category would be relatively impossible 
to paint. Vast and untold amounts of non-Union truck coal, gang work 
coal and so-called welfare coal combined to swell the tonnage reported 
by the so-called Union mines. The basic question at any rate is not 
one of efficiency, volume of production or relative output of any group 
of mines. The question is simply this -- What is the prevailing mini- 
mum wage? 

The prevailing minimum wage is the wage which is being paid 
currently to the greatest number of employees engaged in the production 
of coal. In the Virginia field 8, 234 men are currently employed at a 
prevailing minimum wage of $1.25 per hour, and a maximum of 5, 000 
union men are possibly receiving a minimum wage of $2. 245 per hour. 


aE * * xe * 3K 


742 BY MR. GREEAR: 
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Q. Now, did you make a survey with reference to the wages paid 
the men working in the production of coal in Virginia? A. Yes, sir. 

Q. How did you obtain that information? A. From personal 
contact, by myself, by Montie Meeks of Norton, Virginia, three of us 
working in Lee, Wise, Dickenson, Scott Counties. The information 

from Buchanan, Russell, Tazewell was furnished by Mr. Pobst 
and Mr. Shufflebarger respectively. 

Q. Have you made a calculation on the figures furnished you? 
Strike that. Did you receive the wages paid from each one of the 
companies listed in your exhibit? A. No, sir; we did not. The number 
that we received I believe was 406, was all the information we got that 
on. 

Q. You got the wages paid from 406 of the companies? A. That 
is not all on the list. 

Q. Are the 406 companies listed here? A. Yes, sir. 

Q. Have you made a calculation as to the prevailing minimum 


wage paid by those 406 companies? A. I have, and what my definition 


of what the prevailing minimum wage is. 


Q. What is your definition of the prevailing minimum wage? 
A. It's the lowest wage paid to the greater majority of all the employees 
shown on this list, the minimum wage paid to the most people of all 
the employees on the list filed. 
Q. And what was that wage? A. $1.25 per hour. 
* 3K x 3K 35 
BY MR. GREEAR: 

Q. Does your figure of $1.25 cover all of the Virginia coal 
fields? A. It covers all that we have information on, which is approxi- 
mately 406. 

Q. Are those covered in every county, those 406 from every 
county in the Virginia coal fields? A. With the exception of one county. 
It does not have any coal--I beg your pardon, two; from Montgomery or 


Pulaski, to my knowledge. 
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Q. I believe the production of coal in Pulaski and Montgomery is 
very negligible; isn't it? A. To my knowledge. I can't say I've heard 

that it was, but I do not know personally. 

Q. But I mean of the counties that we are referring to here? 

A. Yes. In other words, Buchanan, Dickenson, Wise, Lee. 

Q. Those 406 that you have wage scales on, are those representa- 
tive of all the counties about which we are inquiring? A. Yes, they 
are very representative with the exception of Lee County. 

Q. What is the situation in Lee County with reference to wages 
paid? A. I personally talked to between 18 and 22 operators in Lee 
County that I know personally and have for some time, and they des- 
cribed to me the procedure by which they operate, but they likewise 
demanded that I not use their names. 

_Q. What is the procedure by which they operate in Lee County? 
A. By what is called gang-work. 

Q. Whatis gang-work? A. Well, an individual--one individual 
would tell another individual, "I will give you $2 a ton or some figure 
to put coal in a tipple for me."' That person would take his family or 
his children or any one he might care to get to go with him, and they 
would go under the ground and put coal in the tipple at so much per ton. 
At the end of the week or at the end of the payday, whenever it was, 
theman getting the coal paid them so much per ton for putting it in the 
tipple. 

MR. AMOS: I want to object to that and move to strike it out 
as the witness has said he is not permitted to tell who gave him that 
information as to this gang-work. 

THE WITNESS: Every one I talked to in Lee County gave me that 

information with the exception of two operators. 

MR. AMOS: I understood you to say you were not permitted to 
divulge their names? 

THE WITNESS: The ones who are working gang-work. 

MR. AMOS: So I object to any testimony relative to gang-work 


unless he expects to be cross examined on it. 


* * * * * * 
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PRESIDING OFFICER GRANT: Mr. Amos, I don't know whether 
that affects too much the reliability of the testimony of this witness as 
to whether or not he divulges the names of these people. He says that 
is the information that was given to him by all but two operators in the 
county. I am going to let his testimony stand. 

BY MR. GREEAR: 

Q. Is this practice used to any extent in the Virginia coal fields ? 

A. I think it is primarily the practice in Lee County from what observa- 


tions I made and the contacts I made. 


Q. Are those operators there signatories to the United Mine 


Workers contract? A. They said they were. 

Q. Did they pay union dues on this coal produced? A. They said 
they did. 

Q. And did they pay the welfare royalty? A. I talked to one 
man who Said he was paying it. The others said--two men told me 
they had never filed a report, and the others said they usually paid a 
token of approximately a nickel a ton. 

Fd x * * 

CROSS EXAMINATION 
BY MR. FLANDERS * * * 

Q. Mr. Southern, when gathering the information concerning the 
number of men employed by the various mines, did you attempt to get 
a yearly average? A. No, sir. I didnot. I attempted to get the men 
that were employed on the last day of the year, that is, of '54. 

* 3E * aK ss b 

Q. Has it been your experience that tonnage workers generally 
would receive more than these workers who are paid an hourly wage ? 
A. The question was general, and I will answer you, yes. 

Q. You have listed certain union coal companies and have given 
a figure as to their employment. A. What page is that on, sir? 

Q. I believe it's on page 16 of your statement. A. Now will you 
ask the question ? 
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Q. Is that a complete listing of all union-operated mines in the 
State of Virginia? A. No, sir; Ido not think it is, but we were ata 
considerable difficulty in attempting to secure any information from 
such operators. The figures typed in are the only figures that I per- 

sonally have knowledge of. 

Q. You obtained these figures through direct contact with offici- 
als of these mines? A. No, sir. The figures typed in were obtained 
from the Virginia Coal Operators Association. The figures in pencil 
were gathered by Mr. Pobst and Mr. Shufflebarger, and as I said 
before, this does not include the figures the gentleman testified to 
yesterday morning as to the coal that he purported to be mined in 
Virginia but actually where the opening was in West Virginia. 

Q. Did the report of the Virginia Coal Operators Association 
from which these figures were taken list employment as of a certain 
date in 1955? A. The report for '55 is indicated as being in January 
of '55 whereas some of the other years were in different months. 

Q. But it does not purport to give an average for the year? 

A. That is not the way I interpreted it by any means. 

* ok x * Xx oe 

PRESIDING OFFICER GRANT: Do you have any information, Mr. 
Southern, as to whether or not those piecerates or production rates 
equal or exceed the $1.25 an hour that you found for most of the hourly 
rate workers ? 

THE WITNESS: I would say, sir, that they exceeded, speaking 
in the majority of cases. Without any exception I think you could say 
that all shooters and cutting men would, without any exception. 

* * x * * * 

BY MR. AMOS: 

Q. Would you give us for the record the name of each of the 

75 companies that you personally contacted? A. I will do my best, 


Sir. 


141 


THE WITNESS: Your next company, is on page 3, and they are both 

by the same trade name, Bridge Coal Company. 
BY MR. AMOS: 

Q. What is the address? A. Mr. Amos, in response to the con- 
versation back and forth, I would like to say that if I said I contacted 
them personally I qualified that if you remember. In other words, in 
many instances these records are presently and have been in my office 
for some time. Now, I qualified my answer to that statement. 

Q. How many did you say you had in your office for some time? 
A. I would say approximately fifteen. That is, approximately. 

Q. Is it fifteen, or is it ten, or is it twenty? A. Iam unable to 
give you an exact count, sir. 

Q. You don't know what you have in your office? <A. I said, ap- 
proximately fifteen. On this page you pick up Bridge Coal Company. 
The coal is being mined in Buchanan County. The office is in Dickenson 
County, and the records are maintained in Dickenson County. 

* 2 ae 36 xe ae 

BY MR. COMBS: 
Q. Is itWise County? A. Yes, sir. 


* *K % * 


BY MR. AMOS: 

5 * sd 2K ae aK * 

A. Let's go to Hibbitts Branch Coal Company, the fourth from 
the bottom, 

Q. Hibbitts Branch? A. That is correct, Sir. 

Q. Where is it? A. That is in Dickenson County, R.F.D. Clint- 
wood. I would like to qualify that. That is the address of the operating 
partners. I think the mine is located in Wise County. 


Q. Are you sure whether it is Wise or Dickenson so we can check 


it? A. Isaid, sir, the operating partners were located in Clintwood, 


Virginia and the operation was in Wise County. 


* x ae *K * 
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xe * 3K 5 3g 3K ss 
814 Q. That's all right. Now, I ask you then why is it you are limit- 

ing your survey of the union operated mines to the northern Virginia 
Coal Operators Association? A. Weare not limiting it to that, sir. 
We were attempting to take our information from the best available 
source, and it is my opinion and my contention that the survey made 
by the Virginia Coal Operators Association is the latest and most 
authentic information that we could gather. For me to walk in to the 
Stonega Company at Big Stone Gap and ask how many union men do you 
have working at their six or eight different localities would be in my 
opinion, of little value. 

Q. Are all of the union mines in that section covered by the Vir- 
ginia Coal Operators Association agreement? A. I would have to speak 
again and say that in my opinion all of the signatories to the contract, 
that have what we refer to as a full contract, are members. [If there are 
others, I am not saying that there are not others. 

Q. Well, now, what are you Saying then? A. Iam saying again 
that Iam relying on this survey for the counties involved so far as the 
union employees. It was very difficult, Mr. Combs, for a person work- 
ing in our position to secure information from a union mine. 

aK a * a * aK ak 

825 BY MR. COMBS: 

Q. Ali right, Mr. Southern. You are speaking of gang work in 
common use in Virginia and Eastern Kentucky. Now, before we go into 
any question on what gang work is, would you tell me a specific instance 
in Eastern Kentucky that you know about regarding gang work? A. I 
know specifically. In other words, I keep payroll records on union 
mines in Kentucky which have been and are presently maintained in 
my office, companies that have a United Mine Workers contract. 

Q. Would you name that company? A. I refrain from answering 
that question. 


Q. You would refrain fromit? A. Yes, sir; I would. 
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Q. It is rather difficult for us to test your evidence here a little 
bit if we don't know who you are talking about. A. I know very well 
who I am talking about, sir. 


la Q. I said, if I don't know. If you won't tell me, how am I going 
to know? 
& x * * * * x 


826 PRESIDING OFFICER GRANT: Mr. Southern, is this more than 
one company in Eastern Kentucky that you keep the books for that resorts 
to the so-called practice of gang labor ? 

827 THE WITNESS: Yes, sir. 

PRESIDING OFFICER GRANT: How many are there? 
THE WITNESS: I only have two in my office. 
PRESIDING OFFICER GRANT: Both are located in Eastern Ken - 


tucky ? 
THE WITNESS: Yes, sir. 
P PRESIDING OFFICER GRANT: How do you arrive at the conclusion 


that they do employ gang workers? 

THE WITNESS: I have seen their payrolls. The payrolls are kept 
in my office. I do not keep the payrolls. In other words, I have seen it 
in the office. 

a ok * x ae aK 36 

828 PRESIDING OFFICER GRANT: Are you prepared to state that 
those payroll books conclusively show that gang labor was employed by 
these two companies ? 

THE WITNESS: If my definition of gang work, which I haven't 
been able to give, is correct, I would answer your question as, yes. 

PRESIDING OFFICER GRANT: Let's have your definition as to 
gang work. 

» THE WITNESS: My definition of gang work is this: If you owna 
piece of coal, you lease that coal to me, you tell me that you will pay 


me $2 a ton or some figure to produce that coal and put it in a tipple. 


I in return pick up six or eight men to help me, and I'll tell those men, 
I'll say, "I'll give you $1. 50 to put that coal in the tipple.'' At the end of 
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the payday the employer, the middleman, divides the number of tons 
produced, gives it to the men. No hours is kept on the number of hours * 
that these men worked that are called gang workers. If they make $300 
with three men working, they split it three ways. It is based on tonnage. 
829 In other words, sir, you might quite frequently have three men 
working on a gang. You take the number of tons that they mine, multi- 
ply it by a figure which they are being paid per ton and divide that by 
the number of men working in the gang and pay each one of them the 
same. 

PRESIDING OFFICER GRANT: Now, these two companies, do 
they operate exclusively on that basis or do they employ workers direct- 
ly to whom they pay the wage rates covered by the United Mine Workers 
agreement? 

THE WITNESS: In the two mines that Iam speaking of specifically, 
I would say that approximately 50 percent are on gang work. However, 
there are only four employees on the payroll that I would say would re- 
ceive not only the union wage but much in excess of it. 

PRESIDING OFFICER GRANT: Now, for social security, tax pur- 
poses, those gang employees are considered to be employees of the 
mine operator? 

THE WITNESS: Yes, sir; they are. Social Security is deducted; 
union dues are deducted, and it is as such. They are treated in the 
payroll, taxes, and social security the same as an hourly man. 

PRESIDING OFFICER GRANT: What again could you estimate-- 
would you Say that practice represents about 50 percent of the people 
or the operations of the two operators? 

THE WITNESS: 50 percent of the employees of the two operators. 

PRESIDING OFFICER GRANT: In each case, 50 percent? 

THE WITNESS: Yes, sir. I would say that would be a fair esti- 
mate. In other words, they are not exclusive gang work men, the two 
that I referred to. 


2 * * * * * * 


831 PRESIDING OFFICER GRANT: Are you saying that the amount 
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of compensation that those employees receive is less than the rate pro- 
vided for in the agreement of the United Mine Workers applicable to 
the particular district? 

THE WITNESS: I would have to be advised as to what the union 
contract calls for in this section of Kentucky. If it is anything over 
$1.50 an hour I would say they are paying less. I do not know what the 
union contract in Kentucky calls for. 

PRESIDING OFFICER GRANT: In other words, you think the 
average rate of pay of these employees, the average hourly rate is 
approximately $1.50, or not more than $1.50? 

THE WITNESS: I would say not more than $1.50. However, in 
Lee County I would say, yes, that I saw one payroll where gang men were 

832 making as high as $30 a day each. 

* mK ok oe ok 3K aS 

MR. COHEN: Mr. Examiner, I would like to renew my request 
at this time. Let the Department of Labor take depositions in the Vir-_ 
ginia area for purposes of establishing whether or not the union wage 
is being paid by signatories to the United Mine Workers contract, par- 
ticularly with reference to the work called gang work, and also with 
reference to that coal which is mined by non-union mines and sold 

833 through the signatories of the UMW agreement with the signator- 
ies reporting the tonnage on their own and paying the welfare fund 40 
cents a ton. 

PRESIDING OFFICER GRANT: Iam not at all convinced that that 
is necessary, Mr. Cohen, that depositions need be taken on that more 
or less restricted aspect of the case. 

When you say that this practice, is I suppose, a common practice-- 
that was the term you used--do you have reference to the mines which 
had contracts with the United Mine Workers in Virginia? 

THE WITNESS: Yes, sir. 


* * * 2K * * * 


PRESIDING OFFICER GRANT: Is there any reason why you can't 


give us the identity of the mines, of the operators with whom you talked? 
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THE WITNESS: I feel like that would be leading a lamb to the 
slaughter. I feel that the information is available first-hand, and I 
gained the information from personal friends of mine. When the in- 

834 formation was given to me it was given to me in trust and not to 
be revealed. 

PRESIDING OFFICER GRANT: Iam not going to require you to 
disclose it, Mr. Southern, but I will tell you this that if you don't dis- 
close it perhaps no weight will be given to your testimony in that respect. 


3K 3E K 3K XE me 3K 


840 BY MR. KOPP: 

PE * * 3k oe * a 

Q. Well, speak of the small, non-union mines. Do you know the 
number of them that own the property on which they operate? A. Ido 
not, sir. 

Q. Do you know the number of them who lease the property on which 
they operate? A. No survey was made with that in mind. However, I 
do know of several of my personal knowledge that do lease coal fields. 

Q. Do you have any knowledge of the size of the leased acreage? 
A. Well, there's two that Iam familiar with called the Holly Creek 
Coal Company and E.M.G. Coal Company. I believe their leases would 
cover--I believe there's one for 65 acres and one for thirty. 

Q. There’s a number of leases much smaller than that, is there 
not? A. Definitely so, sir. 

Q. Do you know of any larger leases? A. Of my personal knowl- 
edge I do not. 

841 Q. These are ail comparatively small lease holding spots that are 
being operated so far as you know? <A. The majority of them I would 
say are. 

Q. Necessarily the life of each of these mines is relatively short; 
is itnot? A. I would say, yes, so far as any one particular opening 
is concerned. 


Q. Then just as soon as that mine is exhausted then the operator, 


if he is in Virginia, must find another leasesome place; is that correct? 
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A. I presume that would be true with any coal operator. 
* * * * a * 
858 REDIRECT EXAMINA TION 
BY MR. COHEN: 
* ae * * x + bd 
860 Q. There has been some confusion here about the area covered 


by your computations. Perhaps we can clarify it. I think you stated 


that all but two counties are covered by your non-union computations, 


two counties in Virginia; is that correct? A. There was no data, to 
my knowledge, secured from Pulaski County or Montgomery County. 

Q. But with respect to all the other counties engaged in coal 
production, that is, where coal production is engaged in, your figures 
purport to cover 70 percent of the mines producing there; isn't that 
correct? A. Yes, sir, of the total produced. 

Q. And those are 70 percent of the total non-union mines produc- 
ing there? A. That is my estimate. 

Q. Now, with respect to the union figures which you have, I under- 
stood you to say that you have obtained those from the Virginia Coal 
Operators Association and from the testimony of Mr. Hawthorne? 

A. Yes, sir, and information from Mr. Pobst and Mr. Shufflebarger. 

Q. And that information from the coal operators association does 
not cover the entire Virginia area; does it? A. No, sir; it does not. 

Q. What area does it cover? <A. It covers Lee County field, the 
Wise County field only, as of January, 1955. 

BY MR. FLANDERS: 

Q. Only two counties that were covered, yousay? A. That have 
union men that belong to the association. In other words, Scott County, 
we got a report out of Scott County, I believe, on about 20-some-odd- 
mines. We missed about four or five. They are all small producers, 

861 and most of their coal is sold to truck trade. Therefore that 
would be another county, but there are no union mines, to my knowledge, 
in Scott County. 
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BY MR. COHEN: 

Q. And what about Dickenson County and Russell County and Lee 
County? A. The Clinchfield Coal Corporation is in Dickenson, and it 
is included in this. 

Q. It is included. So that Dickenson and Wise -- A. I beg your 
pardon. I omitted Dickenson County through error. 

Q. Dickenson and Wise and Lee Counties are included in the Vir- 
ginia Coal Operators Association coverage? A. Yes, sir. 


Q. That is insofar as union producers are concerned? A. Yes, 


Q. The other principal producing counties are Buchanan and Taze- 
well; isn't that correct? <A. Yes, sir. 

Q. And those are in District 7; are they not? A. Yes, sir. 

Q. And they are not covered at all by the Virginia Coal Operators 
Association? A. No, sir. They are in another association. 

Q. So that your information on the District 7 production and wages 


and employment was obtained from Mr. Pobst and Mr. Shufflebarger ? 
A. That is correct. 
Q. And also from the information, from the testimony of Mr. Haw- 


thorne? A. Yes, sir. However, the testimony from Mr. Hawthorne, 
I think we already had that figured exact before the testimony. 


2 cd x bd ca * 


864 RECROSS EXAMINATION 


* * * 


867 BY MR. FLANDERS: 
aS ba * * * + ok 
873 Q. Mr. Southern, the United Mine Workers, in its Exhibit 8, lists 
approximately 90 companies operating union in the State of Virginia, or 
90 mines which are union operated in the State of Virginia. Is it your 
contention that, as of 1954, only the mines you have listed in your state- 
ment, the 17 companies, were still operating? A. No, sir. In other 
words, far be it from the truth. 
* * * THE WITNESS: I said far be it from the truth. I think 
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there are more than I have listed that do have a union contract. 
* * * Q. This does not purport, then, to be anything like a total, 
a complete total of all the union operated mines? A. It purports to 


874 show the number of union employees that have a contract and are 


paying the full scale, from the best available information that we can 
accumulate. 

Q. But you do not intend to infer from this that there are no other 
union mines being operated where the union contract wage is being paid? 
A. No, sir, I do not. 

x * ak ak 

884 H. CLAUDE POBST, 
a witness appearing in behalf of the Virginia Coal Operators, after being 
first duly sworn testified as follows: 
DIRECT EXAMINATION 
BY MR. COHEN: 

Q. What is your name? A. H. Claude Pobst. 

Q. And where do you live, Mr. Pobst? <A. [live in Grundy, 
Buchanan County, Virginia. I have lived there 36 years last month. 
Born in the adjoining county of Tazewell, Virginia. Seventy years old 
and I'm a lawyer. 

Q. Are you familiar with coal operations in your county? A. Yes. 

Q. Do you have a statement that you wish to make here at this 
time? A. Ido. May it please the Examiner, I speak wholly for Bu- 
chanan County, Virginia, the county of my adoption for 36 years, and for 
the little man of the county, the truck miner. 

* ak * 2K * ae * 

891 THE WITNESS: * * * There are now possibly 400 of these small 
truck mines operating in the county. Further, for the most part, the 
minerals these small mines operate on are owned by local citizens. 
They're not of the quality and they were not sufficiently desirable to 
attract outside capital to come in and buy them, because large investors 
from the outside will not invest in small and isolated patches of coal. 


These small areas, underlaid with coal of a minable thickness but too 
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Small an acreage to draw a spur track of a railroad to them, thus 
turned to the trucks for transportation to the railroad, and it was found 
to be feasible. 

Another reason for the truck mines became apparent. The county 
was underlaid, as I have stated, with thin seams of coal, low in quality 
and in small boundaries that would not attract large investors. This 
was an ideal chance for the small operator, the coal miner who had 
been laid off his job in the larger mines, the small investor, and the 
little man who wanted to provide jobs for his sons, brothers, and friends. 
Therefore, I should say in the large majority of cases the money made 
from these small truck mines stays in the county. The owners are in 
the county, their workers are in the county, and mostly the land is 
owned by the citizens of the county. 

x * * aK 3K aK BS 

898 THE WITNESS: I can tell you about what the truck mines get for 
the coal, yes. Yes, I can say something of that. a 

MR. LEVY: Would you do that? 

THE WITNESS: Yes. 

MR. LEVY: Thank you very much. 

THE WITNESS: Now, another thing, Mr. Examiner, with which 
we are confronted is that these small truck mines, for the most part, 
have got to sell their coal on an industrial market or steam market, 
and that means crushed coal. They usually crush it. Now, the high 
volatile coal, with a harder structure which is acceptable for domestic 
uses and will pass the smoke ordinances of the cities, is in prepared 
Sizes. Our coal that I'm speaking of, this high volatile, soft structure, 
coal is not good for the domestic market because, in the first place, 
it doesn't pass the smoke ordinances and, in the next place, if you try 
to prepare these sizes, it has too little percentage of the lumps and | 
larger pieces. So that we are forced in competition with--what do you 
cali the leavings ? 

MR. LEVY: Fines. 
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THE WITNESS: That screen through, that is, from these harder 
structure coals, that screen through. 

OK aK oe RE 

934 CROSS EXAMINA TION 
BY MR. FLANDERS: 
* og * x aK * ss 
936 Q. You estimated, I believe, that there was some 400 truck 
mines operating in Buchanan County? A. Something like that. 

Q. Was that estimate intended to reflect the situation as of 1955? 
A. Yes, sir. 

Q. About how many truck mines would you estimate were operating 
on January Ist, 1954? A. Well, I don't know that I could estimate it, 
but I would say there was a great number, a great increase. 

Q. So that during the year of 1953--now, this is during the year-- 
you would say there was probably around 400 truck mines operating ? 
A. Possibly not. There's been a gradual increase. 

Q. Would you give an estimate as to the average tonnage of these 
truck mines? A. Do you mean each mine? 

937 Q. Yes. A. No, sir. That would be--do you mean per mine? 

Q. Yes. 

PRESIDING OFFICER GRANT: The average tonnage. 

THE WITNESS: No, sir; that would be impossible. Some of them 
are somewhat smaller or larger than the others. I just couldn't say 
except to take the 400 and divide it into four million, whatever that would 
be. 

BY MR. FLANDERS: 

Q. Would you say that most of them produced as much as 1,000 
tons a year? A. 1,000 tons a year? 

Q. Yes, sir. A. Yes, sir; I would say more than that. That 
would only be five tons a day, and a truck mine couldn't survive on that 


production. 


Q. Inthe year 1953 there would have been close to 400 truck mines 


producing as much as 1,000 tons? A. Or more. 
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Q. Or more? A. I would say that is approximate. There's 
some less than 400, to my estimation. 

Q. Mr. Pobst, the Bureau of Mines in its publication in the 
Mineral Industry Surveys for the year 1953 lists 293 active mines in the 
entire State of Virginia. A. 293 active mines? 

Q. Inthe year 1953; 293 mines with more than 1,000 tons. Would 
you be able to explain the difference with your estimate of close to 400 
producing nearly 1,000 tons and the figures put out by the Bureau of 
Mines? A. No, sir; I cannot. That is surprising tome. I think we 

938 had that many and certainly more in the county. I don't know but 
it's entirely possible--as I say, suppose I had two or 300 acres of land. 
I may lease it out to tenor 15 people. It all accumulates together. They 
may cali that one mine. 

aE ok ae 3K ae 

$79 T. G. SHUFFLEBARGER 
a witness appearing on behalf of the Virginia Coal Operators, after 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. COHEN: 
sd * * oe 3K * * 
993 Q. Do you know whether or not there are any union mines that 
obtain less than the contract union wage? A. I have no first-hand 
knowledge of that, Mr. Cohen. I know something generally about the 
group or gang work. 
Q. You mean you have gang work in Tazewell County too? 
A. lLunderstand that there is. In what mines, I don't know. 

Q. Is there a practice in Tazewell County of non-union mines 
selling their coal to union operators? A. That is the general repu- 
tation. 

MR. COMBS: Mr. Examiner, I think we have been awfully patient 


4 
about the general knowledge, general this, general practice and all. I 


just don’t think we can be expected to accept all that stuff. He states 


there is a general practice of truck operators selling non-union coal 
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in Tazewell County to union operators. Now, what on earth are we 
going to evaluate out of that? General practice, that is all he knows, 
what mine -- 

PRESIDING OFFICER GRANT: Mr. Shufflebarger, do you have 
any personal knowledge of any particular transaction of that kind? 

THE WITNESS: I have no personal knowledge, sir. 

* aK me * aK aE x 

995 MR. COHEN: * * * I do want to call attention to my previous 
request to the Examiner, that is, that there are certain types of in- 
formation which are extremely relevant to this proceeding which are 
not easily obtainable by other than through government representatives, 
and I again appeal to the Examiner of the Department to either take 
depositions or send someone into that area to ascertain the true facts 
about the prevailing wage in that area. And I submit that if there are 
non-union mines that are selling their coal to union mines, and non- 
union wages are being paid to those workers in the non-union mines, 
and the union mines are paying royalties to the welfare fund, that it 
has a direct bearing upon what the prevailing wage is in this area. 
996 I think that you will find that as has been testified here that it 

is not only common practice in this area but in certain other areas. 

MR. COMBS: Now, Mr. Examiner, I think that one attorney 
just switched off and another one is testifying to something that is not 
competent or relevant. 

MR. AMOS: If we are going into general knowledge, why don't 
we bring a lot of mine workers up here and let them tell you that they 
had talked to somebody and failed to disclose who it is, but they had 


a talk with somebody at a union meeting, and they heard somebody 


say that the non-union mines were paying more than the minimum 
scale in the mine workers contract. Would you let that go in? 
PRESIDING OFFICER GRANT: [am in agreement with you, Mr. 


Amos. Iam not in disagreement. 


aK * ak 
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T. G. SHUFFLEBARGER, 


having been previously sworn, resumed the stand and testified further 
as follows: 
CROSS EXAMINATION (Further) 
* ca ak 
BY MR. SUSSHOLZ: 

Q. Now, in making your investigation of prevailing conditions 
in your area, did you hear that any signatories are actually violating 
their collective bargaining agreements ? 

MR. COMBS: The same objection. 


os *F * we 


PRESIDING OFFICER GRANT: * * * 

o * x se Be * 

We have had some testimony from the gentleman from Alabama, 
it’s true, which I do not believe is sufficeint basis for a finding. I 
Suppose you could ask this witness if it's a fact of common knowledge in 
Tazewell County whether or not these contracts are being observed, 
but I certainly think you ought not to stop there, that you ought to 
inquire into the basis of that knowledge so that the evidence can be 
properly weighed. 

I'm just giving you the benefit of the doubt on this, Mr. Sussholz. 
I don't want to be guilty of committing error here or excluding testi- 
mony that the Secretary himself might later on say should have been 
admitted so that he might consider it, -- 

MR. COHEN: I just want to comment, Mr. Examiner, -- 

PRESIDING OFFICER GRANT: -- and necessitating, perhaps, 
the reopening of the hearing at considerable expense and inconvenience. 

MR. COHEN: I just want to comment, Mr. Examiner, that no 
one should be placed in the position of putting a clothespin on the nose 


of the Secretary of Labor if there's a strong smell emanating from some 


part of the industry. He might very well want to investigate that smell 
and find out whether there's something rotten there. I think that the 
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most that we could hope todo here, where we cannot prove it in concrete 
terms, is to call attention to the bad odor and the Secretary may very 


well want to make an independent investigation. 
* * * * * * 


1017 BY MR. SUSSHOLZ: 


1018 


Q. In making your investigation of prevailing conditions in Tazewell 

County, have you heard that any signatories to these U.M. W. 
collective bargaining agreements are actually violating those agree- 
ments ? 

MR. AMOS: I want to object to that. I just want to file an objec- 
tion. 

PRESIDING OFFICER GRANT: All right. 

Can you answer the question ? 

THE WITNESS: I have heard that union signatories are not 
always paying the contract price, through this method: sub-leasing or 
contracting the mining of coal to individuals who operate as a truck 
mine and deliver the coal to the signatory's tipple where it is processed 
and shipped, and that that coal is being--the labor mining that coal is 
being paid less than the contract price, but that the 40-cent a ton royalty 
is being paid thereon and the union dues of the employees of these truck 
mines are being checked off the payroll and paid to the union. 

BY MR. SUSSHOLZ 

Q. Does the term "gang work" apply to what you've termed a sub- 
lease arrangement, or is that something different? A. Well, I think 
it's something different. 

Q. Is gang work resorted to in Tazewell County, to your knowledge? 
A. I hear that itis. That's my information. 

Q. Can you give us, sir, some idea of how often you have heard 
these reports and over what period of time? 

MR. AMOS: That's objected to. 

PRESIDING OFFICER GRANT: I think we ought to know the 
extent of the reports, according to his knowledge. 

A. I would say that I have heard that over a period of at least 
12 or possibly 15 months. 
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1019 BY MR. SUSSHOLZ: 

@. And when you say you've heard it over that period of time, 
without disclosing your source, can you tell us if you've heard it from 
more than one source? A. Oh, yes, numerous sources. 

Q. And by numerous, can you give us any approximation of how 
many numbers of sources you've heard that information from? A. That 
would be impossible, Mr. Sussholz. It would be a matter that would 
come up in conversation. Maybe you'd hear it once a week or maybe 
you'd hear it once a month. Specifically, I don't recall--I don't know-- 
right now I couldn't recall any specific person who told me that, but 
that is general talk in the community and has been for 12 or 15 months. 

Q. You cannot give us any approximation of the number of persons 
you've heard it from, in terms of any figure you would think to be a 
range in terms of persons who've indicated that to you? A. Oh, that 
would just merely be a guess. | 

ce SE 3E xX x me 

1020 Q. Can you give us any approximation of the persons from whom-- 
just in terms of your own approximation-- 

MR. OWENS: May we have a continuing objection, Mr. Examiner, 
to all of this ? 

PRESIDING OFFICER GRANT: Yes. 

THE WITNESS: Oh, it might be limited to 25; it might be 100 
different people. I just couldn't say. 

BY MR. SUSSHOLZ: 

Q. Would you say, therefore, that it was common knowledge? 
A. Yes. 

Q. Now, may I ask you this, sir: Are you a member of the Bar 
of Tazewell County? A. Yes, sir. 

Q. Are you also engaged in legal work elsewhere in Virginia? 

A. To some extent. 

Q. Now, this common knowledge with respect to alleged viola- 

tions by signatories, is that confined to Tazewell County, from your 


observations and what you've heard? A. So far as common knowledge, 
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I can only speak for Tazewell County. 


Q. Have you heard these same reports with respect to other areas 
of Virginia? A. Yes, sir. 

RE xe a xe ae x 

1030 Q. All right, sir. Mr. Shufflebarger, do these small truck mines 
usually open and close throughout the year, or do they operate more 
or less continuously? A. Well, the larger ones are in operation I 
would say continuously. They might be shut down for a week or two 
during the year, or they might possibly be shut down longer than that, 
but generally speaking they're continuously in operation. The smaller 
ones, however, might operate three months, six months, or a year, 
for a very indefinite duration. 

Q. What period of the year are these mines most likely to be 
in operation? A. By period, do you mean the number of months or 

the names of the months ? 

Q. The season of the year, the months, generally speaking. 

A. Well, I would say the peak of the number of employees, as well 
as the number of mines, would be from the ist or 15th of October to 
about the 1st of April; somewhere along in there. 

Q. Your survey, then, was conducted during a period of peak 
operations? A. Yes, sir. 

Q. Were all of the mines that you included in your survey actually 
in operation as of the date the survey was conducted? A. Yes, sir. 

5 oS ss * 2 ae 

BY MR. COMBS: 

Q. Now, Mr. Shufflebarger, you testified about sub-leasing and 
contracting. Now, let's deal with the two things separately. First, 
subleasing. Just what do you know about that device, as you call it, 
yourself? A. Well, sub-leasing is a general term. Ordinarily, 
where a lessee has a lease on a piece of land and he in turn sub-lets 
it or a portion of it to somebody else, then that is referred to as a sub- 


lease arrangement. 
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Q. Now, the sub-lessee, does he have a contractual relationship 
between the union and himself, or does the contract cf the main lessor 
between the union and the operator control? A. Well, I understand that 
in some instances he does. 

Q. In some instances he does what? A. He does have a contract 
with the union. 

Q. The sub-lessee? A. Yes, sir. 

Q. Now, in what way would a situation like that cause the 
contract to be violated by paying less wages than if the original lessor 
was mining the coal? In what way? A. Well, if the sub-lessee was a 

1037 signatory to the contract and was paying the union scale, it 
wouldn't affect the situation, as I see it. 

Q. Now, you said, as I recall, that you thought that the wage 
scale was not being paid by two devices, as I remember, the sub-leasing 
device and the gang work device. A. Yes, sir. 


Q. Now, how does that sub-leasing differ from any other con- 


tractual relatim ship between parties that would lend and conduce itself 
to a violation? A. Well, if the sub-lessee was not a union signatory 
or not paying the union wages and was producing coal at a wage under 
the union wage that is being delivered back to the lessor, that would 
certainly be coal produced at less than the $2. 245 an hour of the union 
wage. 

Q. But under that situation, Mr. Shufflebarger, there would be no 
reflection on Exhibit 8, if there was no contractual relationship. 

PRESIDING OFFICER GRANT: There wouldn't be any breach, 
because there wouldn't be any contract. 

MR. COMBS: That's right. 

* * BS 

1038 BY MR. COMBS: 

Q. Now, Mr. Shufflebarger, on the sub-contract, can you 

name a mine that has a contract with the union and the sub-lessee and 


the operator involved are violating that contract in not paying the wage 
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scale under the contract? A. To my personal knowledge, I do not. 

Q. You said you had heard of such situations. Could you tell 
me what mine you have heard of that such a situation exists? Name 
the mine. A. I have heard that it applies to union mines in Tazewell 
County. Jewell Ridge Coal Corporation. 

Q. Allright. Let's stop right there. Now, on Jewell Ridge 
Coal Corporation, who told you that? Where did you hearit? A. I 
don't know that I could recall any specific person that told me that, 
Mr. Combs. 

Q. You say you've heard that Jewell Ridge Coal Corporation is 
doing that. Would you say that the party that told you that was an 
official of the coal company, Jewell Ridge? A. No, sir. 

Q. Was he an official of the union? A. No, sir. 

Q. Would you say that the person who told you that would lead 
you to believe that either the officials of the union or the coal company 
knew that situation existed? A. Did they know that the officials of the 
company or the union knew that it existed? 

Q. Yes, sir, of their own knowledge. A. Well, I would assume 
that they did think that they did-- 

Q. I'm not asking you to assume, now. A. I couldn't answer 
that. 

Q. Now, how many men would you say would be involved in the 
situation at Jewell Ridge that you heard about? Would it be 10 men? 
A. Well, I understand that there are five, six, or seven truck mines 
operated on Jewell Ridge leases on the Tazewell County side and a 
considerable number on the Buchanan County side. I do not have definite 
information as to the number of persons employed in each of those 
operations. As an average for the other truck mines in the section, it 
would run four, six, eight, or 10 men. 

Q. You wouldn't know whether it was five, 10, 15, 20, or what? 
A. I would assume that on the seven operations which I believe that 


Jewell Ridge has operated on its leases in Tazewell County, oh, it 


would run 28 to 45 men employed in those. 
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Q. Now, would you say, Mr. Shufflebarger, that these sub- 
lessees on Jewell Ridge's property have a contract with the United 
Mine Workers? A. I am told that they do. 

Q. Have you seen them on any of these exhibits here? A. I 
don't think I'd recognize them by name, if Isaw them, Mr. Combs. 

Q. In other words, you heard someone else heard that some- 
where on Jewell Ridge's property that there were a few sub-lessees 
and that they had heard or you assumed that they had a contract or some- 
body had heard that they may not be paying the wage scale that was in 
the union contract? That's about what it stacks up to, isn't it? A. It 
might go that far, yes, sir. 

* * ve * ss x 

1040 THE WITNESS: Mr. Combs, if I may make one explanation here 
with reference to the sub-lessee or contractor. You said we wanted 
to discuss them separately. 

MR. COMBS: Yes. 

THE WITNESS: Those terms are used in our area almost inter- 
changeably, regardless of the specific contractual relationship. 
Strictly speaking, the contractual relationship which is the one most 
prevaientiy used throughout our section is this: Assuming that I have 
a lease of coal land I don't do any of the mining myself, instead of 
strictly sub-leasing portions of that to you and to you and to you, I 
contract with you to produce coal from a certain portion of that and 
deliver it to my loading dock for a specific price per ton. 

MR. COMBS: Now, I get your explanation there. Have you finished? 

THE WITNESS: Yes, sir. And both a sub-lessee agreement and 
a contractual agreement are used interchangeably in our area when they 
speak of some of these devices such as I have described. 

BY MR. COMBS: 

Q. Now, in a situation of that kind--you're a lawyer--would you 
say they are independent contractors? A. Yes, sir. 

Q. And they're not employees of the company? A. Right. That 


is my professional opinion, sir. 


1041 


1042 
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Q. In a situation of that kind, it wouldn't be the owners who 
would have a contractual relationship with the Mine Workers; is that 

right? A. Right. 

Q. So how could there be a violation of the contract there on that? 
A. Well, I'm not familiar with the U.M.W.A. contract, Mr. Combs, 
as to how that might be a violation. 

Q. All right. Now, on this gang work, you Say there's no essen- 
tial difference between the two; that you use them interchangeably? 
A. Well, now, with reference to gang work, as I understand, instead 
of the contract or sub-lease being given to one individual, it's given to 
a group of men, four or five or six men, jointly, and they go in there 
and pool their resources and labor and energy to produce the product 
and then divide the net return among themselves according to the number. 

Q. The contract is made between the coal operator and a group 
of individuals? A. Yes, sir. 

Q. But the union doesn't enter into that situation? A. No, sir. 

xe aK ok aE S ae 

Q. Now, on the gang work proposition, even assuming that it 
exists for the purpose of asking this question, it doesn't necessarily 
mean that where gang work exists that they're not making the prevailing 
wage, does it? A. No, sir. | 

Q. I believe you heard Mr. Southern testify here yesterday that 
some of these individuals under such situations make as much as $30 


aday. A. Yes, sir. 


XK 3K - bd * XE 


1065 BY MR. AMOS: 


Q. I believe you stated in cross examination that you did not of 
your own knowledge know of any union mine that was not paying the 
contract wage? A. That's correct, sir. 

Q. And it follows, I take it, that you do not know of your own 
knowledge that Jewell Ridge Coal Company is cheating under this con- 


tract by employing gang workers? A. No, sir; I do not. 
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Q. Are you familiar with the unim contract? A. I've only 


seen it since I've been here at these hearings. 
1066 Q. Then you are not familiar with it? A. No, sir. I've read 

it over casually once or twice since I've been here. 

Q. Do you know whether it permits gang work where they guarantee 
men loading the minimum or $2.245 an hour? A. I recall that there 
is some provision about permitting group work in isolated sections. I 
believe that is the way it is expressed. 

Q. You could then have gang work under the union contract; 
couldn't you? A. If that is true; yes, Sir. 


os * * * 


1081 O. L. GIBSON 


a witness appearing in behalf of the Virginia Coal Operators, after 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. COHEN: 


3K a ok *. * ae 


Q. And your operation is a non-union operation? A. Yes, sir. 
* 3 * * * a 


Q. Do you pay the union wage? A. No, sir. 
* * 3K bs 
CROSS EXAMINATION 
BY MR. SUSSHOLZ: 

Q. How long have you lived in Wise County? A. I've been in 
Wise County since 1941. 

Q. During that period of time have you come to learn the names 
of many of the mine operators who are Signatories to these union col- 
lective bargaining agreements? A. Well, yes, I know some of them. 
I've been one myself in the Virginia Coal Operators Association for 
three years during the wartime. 

1084 Q. Have you heard whether or not any of these signatories to 


the collective bargaining agreement are not actually paying the minimum 
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wage in your area? A. No, sir; I have not. 

Q. You have heard nothing with respect to that subject? A. No, 
sir. 

ae * 2 x 6 

J. P. SHOCKEY 
a witness appearing in behalf of the Virginia Coal Operators, after 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. COHEN: 

Q. What is your name, sir? A. J. P. Shockey. 

Q. Where do you live, Mr. Shockey? A. I live at Red Ash, 
Virginia, Tazewell County. 

xe aK xX 3S 5 * 

Q. The company that you used to operate was called what? 

A. Well, we had two, Swords Creek Mining operation and the 
other New Garden Coal operation. 

Q. Now, the Swords Creek Mining Corporation was located at 
Swords Creek, Virginia? A. Yes, sir. 

Q. In Tazewell County? A. In Russell County. 

Q. And was that a union mine, that is, was it a signatory to a 
union contract? A. Yes, sir. 

Q. What happened to that mine? A. Well, the wages got too 
high or the coal was too expensive to mine. We had to shut the mine 
down to keep from losing too much money. 

Q. You shut the mine down when? A. I believe it was in 1952; 
I believe it was. It's on there (indicating). 

Q. It was shut down in about June, 1952; in other words, about 
May 31st when it was shut down? Your present operation is not a 
union operation; is it? A. It's not a mine; it's just for screening coal. 
We just buy coal for it. 

Q. You buy coal and ship it? A. Yes. 

Q. Do you Sell some directly to consumers yourself? A. Yes, 


sir. We sell some stoke coal and some stove coal. 
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Q. Do you sell through dealers too? A. Well, the Candle Wax 
Sales Company of Tazewell is the agent for the selling of the coal. 

Q. Now, you have been present throughout this hearing; haven't 
you, sir? A. Yes, sir; I've been here quite.some time. 

Q. You heard the testimony relating to coal loaders earnings in 
the union mines? A. Yes, sir. 

Q. Did you have occasion to compile figures relating to the coal 
loaders' earnings in this Swords Creek mine? A. Yes, sir; I helped 
on that last week when we were away from here. 

BY MR. COMBS: 

Q. Would you repeat that again? A. I said I helped to do it, 

and it was prepared last week when we had this intermission here. 
BY MR. COHEN: 

Q. What is the coal loaders’ wage under the United Mine Workers 
contract? Howis it figured? A. In this particular mine, this happens 
to be low coal. We have three rates there in Virginia. We have coal, 
machine loading, per ton, over 48 inches, 74 cents per ton; 76 cents 
for 42 inches to 48 inches; and 78 cents for seams 42 inches and under. 
Now that is the tonnage for this coal for this mine that go from about 
26 inches to 32 inches of thickness. Therefore the 78-cents per ton 
was applicable to the tonnage rate. 

Q. How was the wage of the tonnage worker, that is, the piece 
worker, computed, using that 78-cent figure? A. We took the number 
of tons the man loaded plus any yardage, if he had taken out slate, 
and we figured the number of tons by 78 cents plus what the yardage 
was, and added to that one-ninth, and to that figure add eight twenty- 


1104 five. 


Q@. $8.25? A. Yes. 

Q. At the time that your mine closed in 1952, how much was that 
additional amount; was it $8.25? A. Six thirty-five. 

Q. $6.35. Now, in putting together your computation of the 


earnings of the hand loaders in your mines during the last six months of 
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its operation, how many hand loaders did you have? A. We had 18 at 
this mine. 
Q. There are 18 on that list? A. Yes, sir; eighteen. 
xk + 2K xe 2 3 
Q. I notice that you have average earnings per shift in the last 
two columns, and in the next to the last you say average earnings per 
1105 shift, and in the last column you say present scale. What does 


that mean? A. The first column of the two there--this was actually 


the payroll record when the man was receiving the six thirty-five. 

Q. That's right. That means he was receiving 78 cents, plus 
one-ninth, plus six thirty-five? A. Yes, sir. Now, that is what that 
figure is, and then in order to bring this up to date so the Examiner 
could readily understand it, I added $1.90 to that figure which made it 
eight twenty-five. 

Q. Isee. The last was figured on the basis of the present eight 
twenty-five scale? A. Yes, sir. 

Q. Which would be 78 cents, plus one-ninth, plus eight twenty- 
five? A. Yes, sir. 

Q. Now, looking down that list, how many men in the first column, 
that is, the next to the last column, earned as much as $17.96 per day? 
A. There wasn't any. 

Q@. None? A. None. 

Q. And in the last column, how many men earned as much as 
$17.96 per day? A. I have three. 

Q. Three. And you were paying the union scale? A. Yes, sir. 

Q. You did not violate in any way the union contract? A. No, 
sir. I never had a disagreement, I think. 

Q. Would you consider this a representative operation in the 
Buchanan Tazewell County areas? A. I think that these tonnage figures 

1106 and these earnings will generally apply to Swords Creek Mining 
in Russell County and apply to Raven Red Ash in Tazewell County and 
New Garden Coal Corporation, and I think it pretty well applies to 


Jewell Ridge Corporation in Tazewell County. 
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Q. So it is your opinion that based upon these figures, I take 
it, and your experience, both as an arbitrator and as a superintendent, 
that the majority of hand loaders under the union contract do not earn 
as much as $17.96 aday? A. Well, that's our experience. 

Q. Now, included in these figures for the piece work men is 
portal to portal pay; is it not? A. Yes, sir. 

Q@. What is portal to portal pay for piece men as you understand 
it? A. I understand that is the ninth. 

Q. Thatis the one-ninth? A. Yes, sir. 

Q. And that varies, does it, with the amount of tonnage that a 
man is able to mine? A. Yes, sir. 

Q. Now, if a piece worker comes to the mine and does not go 
into the mine but goes away, does he receive any pay during the day 
for the day? A. You mean, just comes to the mine? No, sir; he 
doesn't receive any. 

Xe * 3K oe 3 HE 

1107 Q. How was this chart compiled ? A. These figures were just 
taken off the payroll of what these men earned. We couldn't bring the 
payroll sheets up here, so I got this engineer of ours to just take it off 
the payroll. We went over these figures, the engineer set it up, and 
we checked it against the payroll. 

Q. So those are actual payroll figures? A. Yes, name after 


name. 


Q. Those figures appear on your social security forms? A. Yes, 


Sir. 

Q. And appear on your books, the permanent books of your 
company? A. Yes, sir. 

MR. COMBS: Mr. Examiner, we are going to object to the ad- 
mission of this chart and the testimony thereon, because on its face it 
shows, out of the enormous industry that we have, it shows 18 coal 
loaders that worked in December of '51--January of '51, February of 
"51, March of '51 -- 

MR. COHEN: ‘52, sir. 
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MR. COMBS: '52; pardon me. They skip the first half of April 
of '52, worked the last half of April and May of 1952, and based upon 
the tonnage of those selected men who admittedly were in a low seam 
of coal, an attempt was made here to project a wage scale that was not 
even in existence at that time. And then based on that assumption of 
that smaller representative odd number of men, and that type of pro- 
jection, they say that that should be the typical earnings in the industry 
now. I don't think that the calculatims and everything on its face shows 


that it is not relevant or material to the finding of the prevailing wage 


rate as far as the coal miners are concerned now, so we are going to 
object to the admission of this chart and the testimony from it. 

MR. COHEN: In response to that, the witness has testified his 
familiarity with the wage scale, that this was the wage scale that was 
paid, that it conformed with the contract, that he has computed it both 
upon the basis of the wage scale existing as of that time and the present 
wage scale, and that it is representative of the earnings of similar 
employees in Similar mines in that general area. I submit, Mr. 
Examiner, that it is certainly admissible in evidence. 

PRESIDING OFFICER GRANT: I don't have any doubt about its 
admissibility, The question raised--the objection Mr. Combs made 


goes to the weight I guess. I think it is perfectly competent evidence. 
* * 


* 


BY MR. COHEN: 

Q. Now, we were discussing the matter of portal to portal pay. 
I think your testimony was that with respect to piece workers, that is, 
tonnage workers, that the pay for this particular company was 78 cents 
a ton, plus one-ninth, plus eight twenty-five -- sixty thirty-five as of 
the time that you operated the company? A. 78 cents a ton plus the 
yardage, plus the ninth, plus the six thirty-five. 

Q. Now, what part of that compensation was portal to portal? 
A. We figure that's the ninth in there. 
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Q. One ninth is portal to portal. What do you understand portal 
to portal to mean? A. That's the time the man enters the mine until 
he gets back outside, the time consumed for it. 

Q@. And you have been familiar with the various developments of 
the United Mine Workers contracts so that you know the one-ninth is 
the portal to portal pay for tonnage workers; is that correct, sir? 

A. I think the contract says that. That is the '45 scale I am referring 
to. "For all inside employees a work day of nine hours from portal 
to portal is established, including a staggered fifteen minutes for 
lunch, and without any intermission or suspension of operation throughout 
the day. Of these nine hours, seven hours shall be paid for at straight 
rate, the eighth hour shall be paid for at time and one-half, and the 
ninth hour shall be paid for at the flat rate of $1.50 ($1.00 at time and 
one-half) for each inside day worker. Tonnage, yardage, deadwork or 
footage workers shali be paid full earnings predicated upon the basic 
tonnage, yardage, deadwork and footage rates that existed on March 31, 
1110 1943. As payment for travel and overtime beyond seven hours 
per day, there shall be added to the tonnage worker's earnings one- 
ninth of his daily earnings." 
MR. BOYLE: Is that the latest compilation? 
THE WITNESS: This has been carried over. 
BY MR. COHEN: 

Q. Later on the contract was reduced to 8 hours and the one- 
ninth was retained; isn't that correct, sir? A. Yes. 

Q. So there wasn't any overtime aspects of that; it was just 
portal to portal? A. That's right. 

Q. And that is the portal to portal pay that is in effect today? 
Now, that of course will vary with the amounts of tonnage and the other 
emoluments that may be received by tonnage workers; is that correct? 


A. Yes, sir. 
sd ss 5 * ak * 


1113 Q. As Iunderstand your testimony, sir, it isn't you state that 
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these are typical production figures, but it is you are stating that there 


are instances where men working on a hand-loading basis earn less 
than $17.96 aton? A. Yes. 

Q. And that that is particularly true in those thin seams that 
exist in your area? A. Yes. Now, as Isay, and I added to that, what 

1114 we are afraid of, if the Examiner would set $17.96, then they 
would come along with a clause in the contract some day like they did 
machine workers a long time ago that we would have to make up to 
the $17.96 and that would increase our costs. 

Bs * * ak * * 

1115 Q. We were talking about portal to portal, sir. Could you tell 
me what the portal to portal pay is for the shift men based upon the 
union contracts you have there before you? A. No, sir; I can't exactly 
tell you that. I can tell you what it alludes to. If a day worker enters 
a mine and cannot work, he comes out and you pay him for two hours 
for the day. In other words, if he goes in on a trip and finds out down 
there he can't work, maybe he comes on out; we have to pay him two 
hours travel time. 

Q. Two hours travel time? A. Yes. 

Q. If he does work then his actual time of travel from the portal 
to the point where he works is paid to him; is it not, as a part of his 
wage? A. Yes, Sir. 

1116 Q. So that when he does work his portal to portal pay consists of 
whatever time it takes for him to proceed from the entrance of the mine 
to the point where he starts work, multiplied by whatever his hourly 
wage is? A. Yes. 

Q. And that is true on his departure from work where he leaves 
the point where he is working and returns to the portal where he leaves 
the mine and that time is taken and multiplied against his hourly wage 
and that becomes a part of his pay? A. Yes. 

Q. That you call portal to portal? A. That's what I say it is; 

I don't know. 
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Q. You should know, shouldn't you, since you were -- A. I 
know this that if a man goes in the mine in the moming, we can't work 
him, we bring him right out, we've got to pay him two hours. That's 
for travel. 

Q. That is provided in the contract? A. Yes, sir. 

PRESIDING OFFICER GRANT: But if he does go into the mine 
and works, he gets paid for that travel time in accordance with your 
testimony ? 

THE WITNESS: Yes. 

aK aE 

1118 BY MR. COHEN: 

Q. That is all Ihave asked you about. You don't know what the 

union mines are paying? A. What the union mines are paying? 
1119 Q. Yes. A. You mean the wages? 

Q@. Yes. A. They're paying according to the union. 

Q. Are you sure they are paying according to the union? A. I 
think they are. 

Q. What did you say? A. I think they would be. All you hear 
is some rumors that the men are not making big wages. I hear it 
occasionally. I don't know what grounds there is for it. 

MR. COMBS: Mr. Cohen, I think you are kind of sneaking a 
little something out of the witness. He said a while ago that he didn't 


know of any coal operator that wasn't paying the union scale. He said 
he had no knowledge of it. 


THE WITNESS: He asked me a question, and I said I heard rumors 
of it and that is what you have been hearing here all day. 

(Laughter) 

MR. W. P. OWENS: Did you ever hear the song, Rumors are 
Flying? That’s where they got it, right here. 

=k XK ae ss 


1125 BY MR. COHEN: 


Q. Mr. Shockey, what is the custom and practice with reference 
to the payment of portal-to-portal pay in the Virginia area? A. Well, | 
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on a hand-loader pieceworker we pay a ninth. 

Q. I'm asking you about the custom and practice with respect to 
portal-to-portal pay. I've already asked you abouttheprovisions of 
the union contract. Now I'm asking you what the custom and practice 
with reference to non-union mines is. A. Oh, they don't pay any. 
They don't pay any portal-to-portal. 

Q. They don't now? A. No, sir. 

Q. Never have? A. No. 

a Xe 3K We = we 

1128 CROSS EXAMINATION 
BY MR. FLANDERS: 
Q. Mr. Shockey, how thin would a seam have to be before you 
could not profitably mine it by hand operatims? A. Well, I'd say that 
ae inches is about the limit, if the seam is regular; 24 inches. I'd 
Say that's just about as far as I know of that you could go down to. 
Q. The thinner the seam, the smaller the tonnage per man-- 
A. That's right. 

Q. -- that will be recovered? A. Yes, sir. 

Q. Ibelieve you may have stated this once before, but would you 
State it again: Will you state what the thickness of the seam was in 
the Swords Creek Mining Corporation during the period that this payroll 
check covers? A. It run around 26 to 28 inches. 

Q. I believe you said about 24 inches was as thin as you could 
get and operate profitably by hand operations? A. Yes, sir. 

Q. Was this a hand operation? A. Yes, sir, hand-loading. 

Q. So that in this particular instance you were approaching the 
limit at which you could operate by hand-loading? A. Well, I think 
we did, because we couldn't make any money on it. 

* * *x 2k x * 

1139 BY MR. GRONEWALD: 

Q. Are the workers in your plant covered by the U.M. W. 

contract? A. No, sir. Now, the fellows who I buy coal from, from 


the union mines-- 
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Q. No, I mean in your own plant. A. No. I pay them--I don't 
have a contract with the United Mine Workers but those men belong 
to the union and they get the union pay. ; 

Q. Which men? A. The men on the tipple, the men in the processing 
plant. 

Q. The men that you employ? A. Yes, sir. 

Q. Receive the union wages? A. Yes, sir. 

Q. And those union wages are a minimum of $2. 245 an hour? 

A. Well, whatever this book says, whatever it says for tipple men, 
that's what it is. 

Q. Does it say that the wages for tipple men is less or more 
than $2. 245 an hour, Mr. Shockey? A. Well, let's say they're the 
same as what the book specified. 

MR. BOYLE: For a matter of clarification, Mr. Examiner, may 
I inject myseif? 

1140 Isn't it afact, Mr. Shockey, that the tipple employees, cleaning 
and preparation employees, under the contract referred to by you, the 
hourly rate is higher than $2. 245? Isn't that true? 

THE WITNESS: You're right. It's what that book says for 
outside employees. 

MR. BOYLE: Isn't it two-point-three-something ? 

THE WITNESS: Yes, sir, I think that's right. 

MR. BOYLE: I think that answers Mr. Gronewald's question. 

THE WITNESS: In other words, there is no violatim of the wages 
paid by the union for outside labor. 

MR. GRONEWALD: The prior question was whether the United 
Mine Workers contract covers separate preparation plants. 

Your answer is that it does? 

THE WITNESS: My answer is we run on the wages but don't 
have acontract. And I would say about that that that's a matter of 


agreement with the District president and we're not too far off. 


* * * * * * 
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1142 BY MR. SUSSHOLZ: 

Q. Did I understand you correctly to say that your operation 
pays union wages to tipple operators? A. Yes, sir. 

* ae xe * * * 

Q. Now, so far as other outfits, are there other organizations 
that perform the same type of function that you do, that your organiza- 
tion does, in the area in which you operate? A. Well, I'd say that 

1143 the Norma Mining Company is about the same way. We have a 
lease up there and divide it up into various leases and these truckers 
bring in the coal. 

* ae x * ac xs 

Q. Yes, and are there any others besides the Norma Mining 
Company? A. Well, there's one there that handles some. I don't 
know what per cent. In other words, the Raven Red Ash Company. 

Q. Now, do you know what they pay their tipple operators? A. No, 
sir--Well, I'd say they pay them union wages. I think they're organized 
there. 

Q. You think they're under contract with the union themselves ? 

A. Yes. 


Q. How about the Norma Mining Company, is that under contract? 
1144 A. No, they're free. 
Q. Do you know what they pay? A. They pay about--I don't 


know exactly the scale of wages, but they're pretty near what the 
union contract is. 

Q. Is that on the basis of personal knowledge? A. I don't know. 
I haven't looked at the payroll, but I know it's not far off from it. 

Q. Is that on the basis of your guess? You don't have any actual 
facts as to that, do you, sir? A. I know what it was when we started 
out, and that's been about five years ago, and right nowI don't know 
what it is, but I'd say it's not far off. 


* x * 





1185 


1199 


174 


ROBERT L. STEARNS, JR., 
having been previously sworn, resumed the stand and testified further 
as follows: 
aE * 2K 3h * * 
CROSS EXAMINATION 
7% * * ss * * 
BY MR. COHEN: 
x ss 3K * sd xe 


Q. When you were operating under the UMW contract, piece workers 
were paid, that is, those engaged in hand loading a certain amount per ton, 
plus one-ninth, plus eight and a quarter; isn't that correct, sir? A. Yes, 
sir. 

Q. Do you know whether or not any piece workers ever earned less 
than $17.96 a day under that arrangement? A. Many ofthem. Most of 

them. 

Q. Most of them earned less than $17.96 a day? A. Yes. 

MR. COMBS: Now, what are you confining that to, the whole in- 
dustry or his companies? 

MR. COHEN: Iam talking about his company now. 

MR. COMBS: His one company? 

MR. COHEN: Yes. 

BY MR. COHEN: 

Q. And that of course included the yardage allowance? A. Yes, 
sir. 

Q. And you say that most of the men in your company who are 
operating on a piece work basis earn less than the $17. 96 per day? 

A. Yes, sir. 

Q. Do you have any knowledge or understanding that that situation 
exists elsewhere in the coal fields? A. Mr. Cohen, it is bound to 
exist elsewhere with a very slight difference in the tonnage rates as the 
coal gets larger. It is obvious that a man--I am talking about mining 
men now, piece workers--a man in 6-foot coal can load considerably 


more tonnage than a man in say 42-inch coal or 35-inch coal. Our 
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locality will show that our coal averages about 42 inches in the under- 
ground mines. That means that we have some coal larger, and it means 
that we are also mining considerable areas as low as thirty-five or 
thirty-four and even 33 inches. Now, it just doesn't add up, with the 
slight difference, as you will notice, in the figures that I read you here, 
there is only a difference in the rate of 54 inches and over at $1.05, and 
that is fairly big coal against 30 to 33-inch coal of $1.20. There's only 

1200 a difference of 15 cents a ton there, and yet you have a man in 
one case working in a stooped position about as high as this desk, and 
in another case he is working in a standing up position. Under those 
conditions the man can physically load more coal a day in the upright 
posture, of course. 

Q. In other words, it is your position that in seams, say, of 
under four feet that the average man would not earn $17.96 a day under 
the UMW contract? A. I would say that would be about the breaking 
point. I think in coal less than four feet he wouldn't earn the average 
wage, and in coal over four feet he would earn more. 

Q. The Government has placed in evidence the Bituminous Coal 
and Lignite 1953 Survey of the United States Department of the Interior, 
Bureau of Mines. On page 8 of that publication released December 1, 
1954, there is a chart showing the extent, the percentage of the bitumi- 
nous coal produced in the ten largest coal producing States and the total 
United States by thickness of seams mined. Now, looking over that 
chart, sir, would you first tell me what the thickness of seam four feet 
and under is for Kentucky? A. I've never seen this exhibit before. I 
would have to study it a little bit, Mr. Cohen. 51 percent according to 
this chart is less than four feet in Kentucky. 

Q. Andin Virginia? A. 40 percent. 

Q. And the total United States? A. 35 percent. 

Q. Now, on the basis of that chart and your knowledge of coal 
production, would you state that the prevailing minimum wage for piece 
workers in the Bituminous Coal Industry is $17.96? A. In what State 

1201 now ? 
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Q. For the United States. A. From reading the States that I 


have just mentioned, I would say, no, on the average. 

Q. And you would also state that there are a substantial number 
of workers who are getting less than $17.96? A. Under the United 
Mine Workers contract? 

Q. Under the United Mine Workers contract. A. Yes, sir. 

Q. Isn't there a custom or practice in the coal industry, Bitumi- 
nous Coal Industry, based upon your knowledge of the industry, and as 
I understand you were the director of many associations covering a sub- 
stantial portion of the industry, is there a custom or practice to pay 
portal to portal pay? A. Under the United Mine Workers contract? 

Q. No, outside of the United Mine Workers contract. A. No. 

Q. There is no practice now, and there never has been? A. I 
can't cover quite as broad a territory as you are asking about, Mr. Cohen, 
from my personal knowledge. 

Q. On the basis of your knowledge. A. On the basis of my 
knowledge that is correct. 

Q. There is no custom or practice now nor never has been? 

A. Yes. 

Q. Now, does the United Mine Workers contract call for payment 
of portal to portal pay? A. Yes, sir. 

Q. What do you understand portal to portal pay to be under the 
United Mine Workers contract? First, with respect to piece workers 
and then with respect to shift workers. A. Let me take you to the 
oppdsite. Let me take you to the shift workers first. The shift worker, 
under the portal to portal, is paid from the time the man enters the 
portal. Now, that would vary at each mine and jn a large degree for 
the men within that mine. Some of those men might only have to go 
underground say a quarter of a mile before they start their regular du- 
ties. Some of those men might have to go underground and we had one 
such mine, as far as four miles, before they would start their regular 
duties. You can see that as you first start a mine the portal to portal 


payment on the day workers is not of any particular significance, but as 
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your mine gets further under the hill and it takes longer to transport 
those men in and out then it is of quite a lot of significance because they 
are paid from the time they enter that portal until the time that they come 
out of that portal the same as if they were at productive work. Now, 

on the piece workers, let us assume a rate of 63 cents per ton. Add 
one-ninth to that, which is 7 cents, and you would get 70 cents. That 

70 cents then is multiplied by the number of tons that man works on that 
shift. Into that figure is added $8.25 under the United Mine Worker 
contract. Hence, a man loading 10 tons would get $7 plus eight twenty- 
five or $15.25. A man loading five tons would get $3. 50 plus eight anda 
quarter of $11.75. A man loading two tons would get $1.40 plus eight 
twenty-five or $9.65. Those are just used as examples. I hardly think 
that any operator who had a man who consistently loaded two tons would 
keep him on very long because on that scale, that coal loading rate would 


amount to $4. 825 a ton if he went in and only loaded two tons. 


* * * * * * 
BY MR. SUSSHOLZ: 
* * * * * * 


Q. Now, isn't it a fact that certain types of coal cannot compete 
with government specifications irrespective of the price? A. Yes, 
sir. 

Q. What types are those, sir, and do you know what areas they 
come from? A. I can describe them, but I can't tell the areas that 
they come from. There are certain plants that the government burns 

coal in that have been designed to burn very high quality coal. 
There are other plants that have been designed to burn low quality coal 
or practically anything. The TVA plants, with which I am the most 
familiar, have been designed to burn a low quality coal. They can burn 
West Kentucky coal in the plants that are served by the West Kentucky 
fields, and they have designed their Eastern Kentucky plants, Eastern 
Tennessee plants also to be able to burn a fairly low-grade coal. But 
now they do have other operations exclusive of the TVA where the 
plants have been designed to burn a higher type of fuel than some of our 
coals can meet. So that under any conditions they would not accept a 


bid on coals that were less than the specification that they set out in their 
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bid invitation. 
* oe *e ss a * 
1547 B. W. DERINGER, 
a witness appearing in behalf of the Central Pennsylvania Coal Pro- 
ducers Association, after being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. AMOS: 
* * * * * * 
| 1548 Q. What is your occupation? A. My present occupation is Labor 
Commissioner for the Central Pennsylvania Coal Producers Association, 
Altoona, Pennsylvania. 

2 ae * ak xe * 

Q. * * * From your knowledge, state for the record what the per- 
centages are in eastern Pennsylvania as classified by the Bureau of Mines 
and as classified in the present blank that is being sent out by the Census 
Bureau for a 1954 census. A. Based on 1953 figures--and this is broken 

1549 down into deep and strip tonnage--1953 in deep mines in the eastern 
Pennsylvania area, there were 20, 233, 746 tons produced under union 
contract, out of a total of 23, 219,928 tons, or 87.1 per cent. 

The number of men employed in those mines producing the 20 
million and some odd thousand tons was 19, 143, out of a total of 23, 197, 
or 82.5 per cent of the total men. 

Q. When you speak of union contract, do you mean the contract 
with the United Mine Workers of America? A. Yes, sir. Any time 
I mention contract, it means a contract that was negotiated between the 
United Mine Workers and the Central Pennsylvania Coal Producers As- 


sociation. 
x * * * aK 3K 
1552 Q. Now, let's go back to the figures. A. Now, I had testified 


concerning the deep tonnage. 
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Q. That's right. A. Now, out of a total of 12,555,869 tons, 
there was 1,734, 384 tons produced under contract with the United Mine 
Workers, or a percentage of 13.8. 
Q. Now, was that deep or strip? A. That was strip. Out ofa 


total of 5,120 men, there were 639 employed by those contract producers, 


or a percentage of 12. 5. 

The total of those two, there was 35,775,797 tons produced, and 
21,968,130 tons were produced under contract with the United Mine 
Workers, or a percentage of 61.4. 

The number of men, there was a total of 28,317, with 19, 782 of 
them under contract with the United Mine Workers, or a percentage 
figure of 69.9. Now, those figures are for mines that I know all have 
union contracts. 

* * ae * 2k 2 

Q. Just tell the Examiner the situation as to your hand loaders, 
if you know; I mean by that, what they earned in 1953, if you're ina 
position to testify as to that, and their average earnings, and so on. 

A. Well, our hand loaders load coal onto conveyors and into mine cars 
by hand and are paid on a tonnage rate. We also have a very, very 
slight amount of what is commonly called pick work, which is a tonnage 
rate. Our hand loaders in the year 1953 averaged $2.51 per hour, 
which is considerably in excess of the $2. 245 figure asked here, and we 
in central Pennsylvania are very much interested in the preservation of 
those tonnage rates. 

ae ak aK a XK 3K 

Q. Mr. Deringer, to clarify it, pick mining, pick hammer, hand 
loading, and conveyor loading are all considered hand loading in Pennsyl- 
vania. They're different forms of hand loading? A. That's exactly 
right, sir. 

bd 5 * * * aK 

MR. COHEN: There are no deductions from this, are there? 

THE WITNESS: No, that was their earnings, gross. 

MR. COHEN: I mean there are no deductions from this rate for 
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any purpose whatsoever, such as preparing or anything like that? 
THE WITNESS: No. 
MR. COHEN: And you arrived at an average of $2. 51-- 
THE WITNESS: Per hour. 
MR. COHEN: Per hour? 
THE WITNESS: Yes. 
1558 MR. COHEN: Using all of the men that are employed in these 
various job classifications ? 
THE WITNESS: Yes, sir. 


* 2S Ie ss ss aE 

1561 CROSS EXAMINATION 
BY MR. SUSSHOLZ: 

* * * * Je aK 

1570 Q. Where did you get those figures from, sir? A. Those figures 
came from the State reports of 1953. 

* * * x * x 

1652 Q. In compiling that figure of $2.51, was weight given to the 


tonnage that each company produced and to the variance in number of 
employees that each company had? A. Yes, it's figured on a weighted 
basis. 

* me aK OE oe * 

1656 GEORGE A. LAMB, 
a witness recalled in behalf of Pittsburgh Consolidation Coal Company, 
having been previoudy duly sworn, testified as follows: 

se we ok 2 x oe 

1728 BY MR. AMOS: 

Q. Mr. Lamb, the other day Mr. Deringer of southern Pennsyl- 
vania was asked to give certain earnings of the tonnage workers. Do 
you have any information on the earnings of tonnage workers as com- 
piled, and if so would you tell us what those earnings are as you have it? 
4. Ido have a study made on all employees as reported covering a 
large part of the Bituminous Coal Industry in 1947. Now, this is the 
only study I know of a general character that breaks down your tonnage 
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employees and also the day men. This was prepared in 1948 in antici- 
pation of basic data needed regarding a wage conference in the offing. 
This study while published its release has been more or less restricted. 
I happen to have a copy here, and as a result I have summarized on one 
sheet the results of this. Now, while this goes back into 1947, the wage 
scales for the tonnage workers--I'm talking about the piece rates or 
tonnage rates--have not changed. As you will remember they have not 
changed since 1941, and I believe this. gives a good sample or even more 
of a sample of the application of earnings under tonnage rates as such. 

MR. COHEN: Mr. Examiner, Iam going to object to this. In 
the first place, the rates have been changed. They've gone up to eight 
and a quarter since that time, and you have your tonnage rate plus your 
yardage rate plus one-ninth plus eight and a quarter. It was six thirty- 
five at the time. 

MR. AMOS: The basic rates have not changed. 

sd sd 3E * a ak 

BY MR. AMOS: 

Q. I believe the last question was, what percent of the industry 
or by districts or nationally did this survey in 1947 cover? A. It 
covered tonnage in Districts 1 through’4, 7, 8, 10, 11, 13, 16, 17, 19, 
20, 22 and 23, and it represented 47 percent of total U.S. production. 

oe * 5d aK * ae 

Q. That is the production for the month of October? <A. 47 per- 
cent of the total production for the United States for the month of Oc- 
tober. 

3K 2e * ak ae * 

Q. Mr. Lamb, will you tell what this George A. Lamb Exhibit 
No. 7 represents and how it was made? A. This exhibit shows the 
straight-time earnings of piece workers at rates that prevailed in 1947 
and that prevail today. In other words, there is no difference between 
the rates used in this survey as compared to the rates that are in effect 
today in the union scale. 

Q. Does this schedule take into effect the eight and a quarter plus 
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one-ninth? A. No, it doesnt. | 
BY MR. COHEN: 
Q. Waita minute. Does it take into effect the width of seams? of 
A. This takes into account all the tonnage rates that were reported 
for these majority of districts spread over the country. It is, I think, 
one of the best studies that has ever been made on piecerate earnings. 
Q. Would you answer my question, sir? It did take into effect 
the width of seams? A. It would do that, because it takes into account 
all the different tonnage rates, you see, which reflect the width of seam. 
Q. And in any reductions of the rates by reason of-- A. These af 
are actual earnings reported on payrolls. 2 
Q. And the basis of district agreements that would apply? A. That 
is true. These are taken from actual payrolls of the particular com- 
panies. Would you state your question again? 
BY MR. AMOS: | 
Q. I asked you if this took into account the $8.25 plus the one- ‘ : 
ninth, or whatever it was, in 1947? A. It does not take into account 
the $8. 25, but it does show the one-ninth which became effective, as I 2 
remember, in 1945. Now, in that respect a hand loader today gets 
$8.25 for entering the mine. If he wants to earn the $17.96 or the pro- 
posed minimum, say in Area A, daily, he must get $9.71 additional or 
that would be $1.21 an hour. Now, this shows that on straight-time 
earnings, plus the one-ninth, in the United States as far as these dis- 
tricts is concerned, in addition to the $8.25 he gets $1.36 an hour. So 4 
that his total earnings then -- « 
BY MR. COHEN: 
Q. In addition, you say, he gets $1.36? A. In addition to the 
$8. 25. 
Q. Isee. A. Now, the $8.25 represents $1.03 a day, I mean, 
$1.03 per hour. $1.03 per hour added to the $1.36 is $2.39, you see, 
that he would earn on the average per day. 
Q. Well, wasn't he getting $6.35 instead of $8.25? A. He was 
getting at that time, I believe--just a moment; I'll give you the figures. 
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(Pause) 

Q. $3.05? A. $3.05 at that time; that is correct. 

Q. And isn't that $3.05 included here in this computation? A. No, 
no; this is simply the straight-time earnings for the piece-rates. 

Q. Do you have the study made by the Bituminous Coal Operators 
Statistical Committee before you? <A. Ido. 

oe 3K mK * Be ae 

Q. Incidentally, who is the Bituminous Coal Operators Statistical 
Committee? A. That was a joint committee set up in 1948 prior to the 
negotiations of the 1948 wage scale. 

Q. Setup by whom? A. Set up by the Bituminous Coal In- 
dustry. 

Q. By the operators under the union scale? A. Under the union 
scale; that is correct. 

BY MR. AMOS: 

Q. That included Virginia? A. That is correct. 

* ok oe * * 2K 

Q. Have you made a survey, or, has a survey been made of a 
Similar period or of a period in 1953, and if so state what period? 
A. Well, I checked all available sources trying to get current informa- 
tion on the earnings of piece workers which are under the same rates 
as:of that time, and I might add there's nothing been published or com- 
piled of the magnitude of this study that: was made by the Bituminous Coal 
Statistical Committee, but I found out that since '47 the earnings of the 
piece workers on the tonnage rates, piecerates have increased about 
10 percent over what they were in '47. This was piecerates only, and 
I think there is a reason for this. There's been a decline in hand loading 
with the increase in mechanization, and the hand loading mines that 
remain would be the more efficient hand loading mines in general, and 
the chances for loading and earning would be better. So that under the 
union contract the hand loaders are making 10 percent more today than 


they were in '47. They're making more on the piecerates, and of course 


they have an increase in the start rate, and the two added together give 
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them an average of around $2.50 an hour. That corresponds closely 
to what Mr. Deringer said yesterday where in his district the average 
was $2. 51. 

* * * * 3 * | 

PAUL FAHEY 
a witness appearing in behalf of the Tennessee Valley Authority, after 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. FREEMAN: 

Q. Will you please give your name and your position with TVA ? 
A. My name is Paul Fahey. I am Director of Materials for the Tennes- 
see Valley Authority. Part of my responsibility is the procurement of 
coal. | 

ae * me OK oe ak 

Q. There has been some mention of spot coal purchases by TVA 
in this proceeding. Is TVA's spot coal purchased on the basis of com- 
petitive bids? A. Yes. We buy our spot coal in accordance with 
Section 9b of the Act, but the procedure is somewhat more streamlined 
than that of buying on a term basis. 

Q. What proportion of TVA's coal is purchased on the spot basis 
as compared with that which is bought ona term basis? A. By the di- 


rection of the Board of Directors of TVA, the Division of Materials is 





required to purchase not less than 75 percent of the annual purchases 
ona term basis. In 1954, which was a calendar year, we burned 9.3 
million tons of coal; 84 percent of that was furnished by term contracts; 
about 1 percent is what we call emergency coal and 15 percent on a spot 
basis. TVA added a little over 900,000 tons to its stockpiles on spot 
purchases. 

Q. Has TVA indicated any plans whatsoever for changing the ratio 
by which it will purchase on a spot basis? A. I know of nane, and I 
think I would if there was any such plans at present. 


* * * * *x ae 
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GEORGE A. LAMB 


having been previously sworn, resumed the stand and testified further as 


follows: 
CROSS EXAMINATION (FURTHER) 
BY MR. FLANDERS: 
a * * aK i * 


Q. When tonnage workers receive pay for yardage and various 
other items in addition to the actual tonnage of coal mining, I believe 
they also receive some pay for dead work; do they not? A. Yes, that 
is true. 

ak ak x 5 x mK 

W. A. BOYLE 
a witness recall in behalf of the United Mine Workers of America, 
having been previously sworn, testified as follows: 
DIRECT EXAMINATION 


* * X* * * * 
BY MR. HOPKINS: 
x * * * * * 


Q. ** *Mr. Boyle, inasmuch as there have been various questions 
raised in these proceedings heretofore, I would like to ask you to state 
for the record, do you know of any of the coal operators under contract 
to the United Mine Workers of America that are not paying the scale 
provided by that joint agreement? A. No, sir. 

Q. Now, is this true as well as to all other prevailing minimum 
rates in the ten localities A to J inclusive as were set out and described 
in the Secretary's notice of hearing? A. Well, there's no information 
that there are any operators-- oe 

Q. Will you first answer that yes or no? A. Well, I would say, 
yes. 

* * * * * * 

BY MR. HOPKINS: 


Q. Will you please answer, Mr. Boyle, whether or not it is true 


that all prevailing minimum rates, as known to you in all the ten locali- 
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ties, A to J inclusive, are set forth in the Secretary's notice of 
hearing, and are being paid under the United Mine Workers of America 

contract? A. Yes. There is no information that there are any 
operators Signatory to the National Bituminous Coal Wage Agreement 
who are either directly or indirectly avoiding payment of the scale pro- 
vided by the joint agreement. If any such questions or disputes occur, 
the joint agreement provides under the settlement of local and district 
disputes clause for an expeditious and efficient manner of adjudicating 
such questions and settlements are made in accordance with the appli- 
cable sections of the National Agreement. It may be the practice among 
non-union operators, or union operators contemplating repudiation of the 
union contract to aver that some operators in their areas, signatory to 
the contract, are paying below the scale. This propaganda could be 
purposely disseminated in an attempt to discredit the contract prevail- 
ing in the bituminous coal industry. 

* x* * xe ss * 

A. The United Mine Workers and the operators signatory to the 
joint agreement are aware of the motive underlying such statements. 


The United Mine Workers actively polices the terms of the joint agree- 





ment and corrects as rapidly as possible any violations thereof which 
may occur. In every instance where it is reported to the international 
headquarters that there is a violation of contract, whether expressed or | 
implied, we forthwith direct the administrative resident officers in charge “ | 
of the respective district to immediately investigate the complaint. 
We insist upon the terms of the contract being carried out. I cannot 
remember of any such case where an operator is alleged to be paying | 
less than the scale having been reported to the international union. With | 
the thousands of mines in the United States under contract with the United 

Mine Workers, it is physically impossible for the international union to 
personally investigate each and every complaint which embraces either 

justified or imaginary contract violations. But whenever such violations 

are reported these matters receive the immediate attention of our resi- 


dent officers and the officers of the respective district. 
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Speaking of complaints involving disputes as to the proper wages 
to be paid as provided by contract, the overwhelming number of com- 





plaints received involve our members who by their own interpretation 

of the contract claim rates that may be higher than those actually 
provided in the contract. I feel confident that the operators will sub- 
stantiate this contention. In each instance the international union under- 
takes to bring about a settlement of such disputes in accordance with the 
terms of the national agreement. 

cs * me ae 2K K 

BY MR. HOPKINS: 

Q. Now, Mr. Boyle, please state whether or not it is true a num- 
ber of coal companies operating under contract with the United Mine 
Workers at the present time, which are not listed in Exhibit No. 8, 
whether they are not listed in Exhibit No. 8? A. Oh, yes. Weof 
course only listed those companies which were under contract in 1953. 
There are many, many companies which have come into existence sub- 
sequent to 1953 that are presently producing coal under contract and 
paying the contract scale rates. By way of example I have here before 
me the names of 82 coal companies which are currently producing coal 
under contract with the United Mine Workers of America in the State of 
Virginia whose names do not appear on the listing of Exhibit No. 8. 

Q. Mr. Boyle, have you prepared a list of the 82 companies pres- 
ently operating under contract with the United Mine Workers of America 
in the State of Virginia, just referred to? A. I have, sir. 

MR. HOPKINS: May I ask that it be identified as Mine Workers 
Exhibit No. 16, the original going to the Examiner. 


* * * * XK ok 


BY MR. HOPKINS: 


* of * * * * 


THE WITNESS: 


* 2 o * * * 


* * * JT would like to mention here that in checking this list with 


the contracts in my office, it was revealed that the Altmire and Shick 








188 


Coal Company which produced 1, 282 tons of coal prior to ceasing opera- 
tions and the J. F. Woods Coal Company which produced 6, 596 tons 


prior to being sold were under contract. Unfortunately they were not 


listed on Exhibit 8 for the 1953 production. We do not wish to alter at 
this late date the total tonnage represented in the exhibit, but I would 
like to state that this represents an additional 7,787 tons of Pennsyl- 
vania coal produced by the members of the United Mine Workers of 
America. 

a * * ss bi bd 

THE WITNESS: It is quite true that in many instances coal com- 
panies are not included in the State report. However, in the preparation 
of Exhibit 8 I listed all companies under contract with the United Mine 
Workers and not merely those companies whose production records 
were published by the State government. 

BY MR. HOPKINS: 

Q. Mr. Boyle, may I ask you one other question, if that completes 
your rebuttal as of this time to the Pennsylvania testimony? A. It does. 

Q. I should like to ask you this question, inasmuch as it has been 
previously raised in this case: Please state for the record whether the 
prevailing and uniform custom in the Bituminous Coal Industry is to 
compute the workday on a portal to portal basis? A. It is, sir. 

Q. Has this prevailed since 1943? A. It has. 

Q. And have all contracts that have been negotiated since that 
time, 1943, without exception, so provided? A. They have. 

* * ak 3K XK 

CROSS EXAMINATION 
BY MR. FLANDERS: 

Q. Mr. Boyle, is it your testimony that the district agreements 
which you have introduced in the record contain the basic day rates for 
inside workers as they existed in 1941 in each of the areas listed in your 
petition? A. They do, sir. You meant the exhibit which was introduced 
this morning? 


Q. Idid, yes. And is it your further testimony that if we take the 
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wage increases contained in the Appalachian Agreement since 1941 and 
add them to the basic rates contained in the respective district agree- 
ments, we will arrive at the basic day rate for inside workers for each 
of the areas contained in your petition? A. That is correct, sir. If 
I understand you correctly, Mr. Flanders, your question was: Would 
those day rates appearing in the '41 agreements for all localities sub- 
mitted this morning, if they were properly brought up with the increases 
from 1941 to 1952 when the last wage increase applied, would they re- 
flect the present wage rates for those classifications in those respective 
1872 districts for which we submitted contracts this morning; is that 
correct? 

Q. Yes, sir. A. Yes. 

Q. Is it your testimony that all operators who were signatories to 
the UMW agreement pay hourly rates of not less than the rates set forth 
in the petition with each respective area with the exception of certain 
workers classified as 8-hour men? A. That is correct, sir. 

3s * ak * aE * a 

1876 Q. Mr. Boyle, is it your testimony, with the exception of the 
8-hour men that I have just referred to, that in each and every area 
listed in your petition all contract signatories are required by the terms 
of their contract to pay not less than the hourly rate specified in your 
petition for each respective area? A. That is correct. 

Q. Could you enumerate the increases that have occurred since 


1941 in the national wage agreement? A. Yes, sir. 


Q. I would like to have this first with respect to the day rate workers. 


A. Icanonly give it for the day rate workers. Do you want me to go 
year by year, or did you just want-- 
Q. I would like to have it year by year. A. Well, in 1941 the 

1877 rate of $6.76 for 7-hour day was increased in 1943 by increasing 

the workday to 8 hours with time and a half for the extra hour, which was 

an increase of $1.45 in 1943. Then in 1945 there was an increase to 

$1.50. In 1946 there was an increase to $1.85. In 1947, $1.20. 1948, 

$1. 1950, 70 cents. 1951, $1.60. 1952, $1.90, which is the sum 
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total of--I mean which brings it to the present day rate of $17.96 or an re 
hourly rate of $2. 245 per hour. 

Q. Mr. Boyle, the $6.76 day rate which you gave for 1941 pre- 
vailed only in Area A; is that correct? In the other areas the basic 
rate, as contained in your district agreements, has been submitted in 
evidence? A. That is true, as indicated in the petition. 

Q. And these increases that you have just enumerated should be 
applied for the other areas to the basic rate for those areas as contained | 
in the district agreements in order to arrive at your present day basic 
rate? A. That is correct, sir; they were all applied. 

Q. I would like to clarify one thing, Mr. Boyle; when the matter 


came up on your qualifications as an expert--I think it was raised by ‘ 
Mr. Sussholz--Mr. Hopkins enumerated various factors that qualified 
you and to which you had already testified, but I think you included one 
that you had not earlier testified to and that was that you were in charge ¢ 


of processing grievances, and I would like to ask you for the record, to 
hear from you that you are in charge of processing grievances for the 
United Mine Workers? A. In this respect, Mr. Flanders, that griev- 
ances are all handled under the terms of the contract at a local level and 
then through the districts, and in those instances where a settlement has 
1878 not been forthcoming, or something of that nature, then and only 
then am I injected into the dispute. 
BY MR. CANTFIL: | 

Q. Mr. Boyle, with respect to getting back to Exhibit 8 and the | 
listing of those mines, sir, in the event that sometime in 1953, let us : 
say, a contract for a particular mine operator by a contract signatory 
where the mine changed hands, * * * another operator would come in 
and sign another contract with the union at a later date then 1953, and 
consequently there actually would be two different companies operating 
the same mine but both during 1953, would both those companies, sir, 


be listed in the UMW exhibit where such situations occurred? A. No. 
What we have done in our exhibit there, Mr. Cantfil, is that we show | 
only one where the tonnage has been produced by that mine in 1953 by : 
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the successor company, and their listing there, and in any instances 


where it was possible for me I said in Exhibit 8 this company was for- 


merly owned by a certain individual or certain company. 

Q. I see, sir; so the predecessor would not also be listed except 
in conjunction with the latter listing in connection with the most recent 
order, that is, of '53? A. That is correct. 

aK * 2c a 

1884 BY MR. COHEN: 

Q. What is your official position with the United Mine Workers of 
America, Mr. Boyle? A. Iam sorry, Mr. Cohen, I didn't hear you. 

Q. What is your official position with the United Mine Workers of 
America? A. Iam assistant to President John L. Lewis. 

Q. Will you enumerate in complete detail your duties in that posi- 
tion? A. Well, my duties are varied and considered many. As an as- 
sistant to the President of an international union you can get many assign- 
ments and perhaps many assignments that I couldn't enumerate right now. 
If it pertains to the contracts, I could tell you more specifically on that. 

Q. Just tell me what you do, what you are responsible for. A. 
Iam primarily responsible for the Contract Division of the United Mine 
Workers of America. All contracts are in my office that were signed by 
the signatories, and I reply to correspondence that might be referred to 
me from time to time, and in any respect at all whatsoever where I may 
receive any assignment that may be of interest to the President's office. 

Q. Is that all you have to say about that? A. AsIsay, the assigni 
ments could be many and not the same everyday. 

Q. Don't you have some sort of specific responsibility that has been 
delegated to you? A. Yes, the contract work is quite a job in itself, 

1885 in the Contract Division. 

Q. Contract revision? A. Contract Division. 

Q. What do you do in the Contract Division besides have custody 
of the contracts? A. What dolI do with respect to the contracts? 

Q. Yes. A. The contracts are all kept on file in our office, and 


when there are questions as there are here today, why, we have visible 
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proof that the contracts are there. 
Q. Do you do anything else with respect to the contracts? A. I 


just don't quite understand your question. I don't alter or change the 


contracts in any respect. I don't have that authority. 
Q. Do you police them? A. No, the district offices and the local 


unions police the contracts. But as I just previously stated, sometimes 
in some instances there may be called to my attention some alleged vio- 
lation of the contract or something of that nature that I might intervene 
on with the district president or the local union for that matter on the 
Subject. 

Q. And when you do that you are acting in behalf of the president 
and not because it is any delegated responsibility of yours; isn't that 
right? Let me rephrase the question. 

MR. HOPKINS: I don't quite understand your question, Mr. Cohen. 

MR. COHEN: I understand. It was ambiguous. 

BY MR. COHEN: 
Q@. Has the president delegated to you the responsibility of settling 
1886 disputes under the contracts that can't be settled at the district level? 
A. That cannot be settled at the district level? 

Q. Yes. A. No, sir. The contract by its terms itself says how 
those settlements will be made. 

Q. What do you do in connection with the settlement of disputes ? 

I understood you to testify that you had something to do with the settle- 
ment of disputes. A. I don't have anything to do with the settlement 
itself as such. I have no authority under the terms of the contract to do 
that, and neither does the President of the International Union have that 
authority. The contract provides by its explicit terms how the contract, 
I mean--strike that. 

The grievances under dispute, flaws of the contract are provided 
for in the settlement of local and district disputes clauses of the agree- 
ment, and they are supposed to be adjusted in that manner. 

PRESIDING OFFICER GRANT: You indicated pretty clearly, Mr. 
Boyle, I think that grievances came to you, and I think maybe that is 
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what Mr. Cohen is discussing. 

MR. COHEN: I will get around to it. 

THE WITNESS: If I did so, then it must have been misleading when 
I said it either by questioning or by answering. 

MR. HOPKINS: I think, Mr. Examiner, Mr. Boyle has testified 
as he has stated that the settlement of disputes, that the contracts as such 
have contractual provisions for disputes but he often uses his good offices 
to settle matters so as to avoid their going into dispute. 

MR. COHEN: I would assume so, and I was rather surprised to 
hear him testify that he had anything to do with the settlement of them, so 

1887 I was just asking about them. 
MR. HOPKINS: He tries to avoid the disputes. 
MR. COHEN: I understand; he doesn't settle disputes. 
BY MR. COHEN: 

Q. Now, contract violations are generally settled at the district 
level too; aren't they? A. I would say that they are all settled at the dis- 
trict level. 

Q. And do all those contract violations come to your attention? 

A. No, they do not, sir. 

Q. Do any of them come to your attention? A. While they are in 
the process of a settlement or after they have been settled? 

Q. Atanytime. A. There may be an instance now and then where 
an individual might feel the settlement has not been properly made under 
the terms of the contract, and he will ask for information with respect 
to that. But the contract provides if a settlement has been reached we 
don't have any authority to change that settlement. 

Q. So it would be exceptional circumstances then where any viola- 
tion would come to your attention? A. I didn't understand the question. 

Q. I think the question is quite clear. It would be an exceptional 
circumstance when any violation would come to your attention? A. I 


would say, yes, to that because the cases are settled, a great many of 


them, with the local union itself without even going to the district office. 


1888 Q. During this last year, let's say calendar year 1954, how many 
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violations would you say came to your attention? A. I would have 
no way of knowing that. 
Q. Could you guess? A. No, I couldn't. 
Q. Approximate it? 
MR. HOPKINS: What do you mean by violations ? 
MR. COHEN: Violations of union contracts one way or the other. 
MR. HOPKINS: On rates or working conditions, any and all provi- 


Sions ? 

MR. COHEN: For any reasons. 

THE WITNESS: The reason it would be impossible for me to answer 
that, Mr. Cohen, is that there could be a dozen violations or a dozen 


cases that happen within a week in a certain area, and I would know 
nothing about it. 
BY MR. COHEN: 

Q. Iunderstand that. I am not asking you if you door donot. I 
am asking how many came to your attention in 1954? Now, we under- 
stand that they are weeded out at the district level. I am just trying to 
find out how many come to your attention. A. I couldn't approximate 
how many. 

Q. Would it be five? A. In one State or in all of the States? 

Q. In all of the States? A. Well, I wouldn't be able to answer 
that. 

Q. Would it be as many as a hundred? A. I wouldn't even venture 
a guess that it was more or less. Some people are aggrieved, and there 
would be no case at all because it has already been settled, and we have 
no method or system set up whereby we record every grievance that is 

1889 called to our attention. 

Q. I take it that if a grievance is sent to you, you refer it to the 
district office that has jurisdiction over that particular company where it 
arose; wouldn't you? A. In those cases that you have in mind -- 

Q. Don't tell me what I have in mind, sir, because I doubt very 
much if you know. I doubt if I know myself. But you go right ahead and 


answer my question, if you will. A. If I understand your question, you 
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Z want to know if they send cases in to me before they go to the district 


office? 

Q. When you do get cases that come to you, of any kind of complaint 
concerning contract violations, you either take care of them yourself or 
arrange to have them sent back to the district office? In other words, 
you just don't throw it in the wastebasket; do you? A. No, sir. Butas 
I stated here, when I testified this morning, the greatest number of com- 
. plaints that I have any recollection of is that where the district office 

has settled the cases and the men are maintaining that they are entitled 
to a higher rate than that which is provided by contract, and then they 
have to be told that the contract provides, for a lesser rate than that which 
they are claiming and that the case has been settled. 
‘ Q. Did you have any cases involving, let's say in 1954, the charge 
that any of the signatories were not paying the rate called for under their 
4 agreements? A. Has the national office had any such complaints? 
Q. Yes. A. None that I know of; no, sir. 

1890 Q. You would know, wouldn't you, sir? A. Yes, sir. I thinkI 
Should know. Now, wait a minute. I would assume that I would know be- 
cause that is the contract provision; yes, sir. 

Q. Would you know whether the district offices had any such com- 
plaints? A. I wouldn't know whether the districts would know or not. 

Q. Have you checked to find out whether the district offices know? 
A. I wouldn't, for this reason, because if a district officer was advised 
that less than the provided wage scale was being paid, it is his responsi- 
bility, and he polices the contract in that area, to see that those rates 
are properly applied, and I question that any of those would come to us 
because the district president is policing those contracts to see that 
proper rates are being paid. 

Q. Does he ever make any report of any kind to the national office 
on any sort of a current basis telling you about violations of the contracts 
with respect to whether or not the wage called for under the contract is 


being paid? A. No, sir. He doesn't make reports to me. 


Q. You testified that you don't know of any coal operators that are 
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not paying the union rates. In view of the fact that there are very few 
complaints of violations that ever get to you, your testimony to that effect 
can only be based upon your limited knowledge of what the complaints r 
concerning violations are; isn't that true? A. I would only have knowledge 
of what was called to my attention; that is true, sir. 

Q. So that your statement as to whether or not coal operators are 
paying the rates called for under the union contract doesn't have very much 

1891 substantial value? 

MR. HOPKINS: Wait a minute; we object to that kind of a question. 
It answers itself, for whatever it is worth, for whatever probative effect 
it has, and for whatever weight it may have. He said in his opinion, and 
he has so testified. 

BY MR. COHEN: 

Q. You have testified, sir, haven't you, that you know of no cases 
where a report of violation has been made? 

MR. HOPKINS: You are speaking now of less than the wage scale? 

MR. COHEN: Yes. [am limiting myself to that in connection with 
the violation. 

THE WITNESS: I have no recollection. 

BY MR. COHEN: 

Q. And you testified that in the ordinary course of circumstances, 
if there were such violations, they would be reported to the district 
president; isn't that correct? A. If the aggrieved party made a case of 
it, he would report it to the district president. 

Q. And you have testified that there are no reports that are made 
by the district president to the international about such violations, if 
any? <A. That is true. 

Q. So on the basis of that you are in no position to know, are you-- 

MR. HOPKINS: We object to that question. 

THE WITNESS: I would like to answer that. 
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BY MR. COHEN: 

Q. --whether or not there are violations of the union wage by the 

signatories to the union contract, and I would like a yes or no answer to 
1892 that question. I am entitled to it. 

MR. HOPKINS: You are not entitled to any yes or no answer, Mr. 
Cohen. Mr. Examiner, if the witness wants to answer it, why he will 
answer it, but I don't think it is such a question that requires a yes or no 
answer as framed. 

THE WITNESS: That reminds me of the question, 'Have I quit 
beating my wife?" 

BY MR. COHEN: 

Q. Have you? 

MR. HOPKINS: Have you? 

THE WITNESS: Have you? 

MR. COHEN: I would-like to have an answer to that question, sir. 

PRESIDING OFFICER GRANT: Can you answer the question? Not 
to the last one? 

MR. COHEN: No, not to the last one. I ask that it be stricken out, 
and I apologize to you. 

MR. HOPKINS: The last question contains no value or weight, if 
that is the question he is insisting upon, because that is a matter of the 
weight of the evidence. 

MR. COHEN: He has testified--need I labor on this point? He has 
testified on direct examination to that point. Now, I am saying he has 
nothing really to base it on. 

PRESIDING OFFICER GRANT: He has indicated, I think, what basis 
there is for it, Mr. Cohen, and his earlier testimony will have to be 
taken in the light of the basis that he has given. I think it is for the 
deciding officer to say whether or not any weight should be given to it 


or what weight should be given to it. 
* * * * * * * 


1932 BY MR. SADUR: 
* * 


% a8 * 5 xe 


Q. Mr. Boyle, you have testified that there is a custom in the 


mining industry to pay portal to portal in determining an 8-hour rate; 
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is that correct? A. The contract provides for portal to portal as I so 
testified. 

Q. You indicated it is a custom in the industry to pay portal to 
portal? A. That is right. 

Q. Do you know of any non-contract producers that pay portal to 
portal? A. I don't know whether they do or not, but there's common 
knowledge and gossip that I've heard so much about, I understand that 
some non-union operators are paying portal to portal. 

Q. Asa matter of fact most of them do not; isn't that true? 

A. I would say that all of the larger ones from my information, of 
course it is only this common knowledge that you wanted in the record, 
is to the effect that they do pay portal to portal. 

4K x * * 

BY MR. SUSSHOLZ: 

Q. Mr. Boyle, it was your testimony here under oath that I heard 
not so long ago today that back in 1943, I believe you said, it was the 
custom to pay portal to portal pay in the coal industry, and since that 
time that custom has always been incorporated into your union con- 
tracts. Now, that was your testimony; wasn't it, sir? A. Came into 
effect in 1943. 

Q. What came into effect in '43, sir? 

3B * pd ca 5 ak 

THE WITNESS: In reply to your question, Mr. Sadur, the contract 
of December 17, 1943 provides in Section 2 that now has been admitted 


in evidence here this morning, ''For all inside employees worktime shall 


begin at the portal and end at the portal." 


*  * me aK 5 xr 


BY MR. SUSSHOLZ: 
* * * * * * 
Q. *** To whom is the notice of termination of the UMW con- 
tracts sent if an operator-signatory wishes to terminate it? A. In 
some instances the termination is sent to the district office and forwarded 


to uS, and in some instances it is forwarded directly to the national office. 
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Q. And in those instances where it is sent to the district, by that | 
you mean-- A. Of the United Mine Workers. 

Q. Yes, sir, situated in the respective localities? A. Right. 

Q. Where it is sent to the district, is it always the case that you 
the national office receive notice thereof? A. It never fails. 

xe 3 a * ss * 

MR. FLANDERS: Mr. Examiner, I have a copy of a press re- 
lease that I neglected to include with my formal exhibits at the begin- 

ning of this hearing. It's a press release dated December 17, 
1954, issued by the Secretary of Labor, which was the first public an- 
nouncement that these proceedings would bé instituted. 

3 ss 3E x ue aK 

MR. SUSSHOLZ: I am willing to stipulate that on December 17, 
1954 the Secretary of Labor issued a press release which contained notice 
of his intention to invoke a proceeding to determine whether he shall 
make a wage determination in the coal industry. 

MR. FLANDERS: That's satisfactory. 

PRESIDING OFFICER GRANT: Is that acceptable to the rest of 
you gentlemen? 

(No response. ) 

PRESIDING OFFICER GRANT: Very well. We will consider it 

so Stipulated. 


x * bd ae * * 


MR. HOPKINS: Mr. Examiner, let it be said for the record that, 


in behalf of the Mine Workers and all of its representatives and our 


associates--and I'm sure I speak for all counsel here, no matter what 
their position may be--that we have found it a genuine personal and pro- 
fessional pleasure to attend a hearing presided over as efficiently and 
fairly and properly as you have, sir, and I should like to have that in 
the record, because I know every person here will join me in that. 

MR. COHEN: I want to endorse those remarks. 


2 * * ae cd 
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(i) 
QUESTIONS PRESENTED 


Whether appellee's regulation under the Walsh-Healey Act, defining 
Section 9's exemption for purchases "as may usually be bought in 
the open market" by the government's method of procurement rather 
than the character of the goods 
a. is reviewable along with a wage determination when 
the issue is raised administratively and in court by 
a claim that the entire industry is exempt; 
b. is invalid in that it is inconsistent with the plain mean- 
ing of the statute and Congressional intent and deprives 


the exemption of its entire content. 


Whether the wage rate provided for in a union contract establishes 
the prevailing minimum where there is strong evidence the contract 


rate is not being paid. 


Whether appellants were deprived of a fair hearing by the failure 
to afford an opportunity for rebuttal to and cross-examination of a 
post-hearing evaluation, crucial to the determination, never intro- 


duced into the record and made by resort to extra-record data. 


Whether, despite basic findings that the production districts are 
separate competitive areas and thus appropriate localities, that 
a separate wage determination is needed for each area, that a 
well-defined pattern of differentials exists according to districts, 


appellee may determine the same minimum wage for eight districts. 


Whether a prevailing minimum wage determination may include 


portal-to-portal pay which non-union operators do not customarily 


pay. 
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JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States District 
Court for the District of Columbia entered on May 23, 1956, granting, 
without findings of fact or conclusions of law, appellee's motion for 
Summary judgment, and affirming a determination by appellee, the 
Secretary of Labor, of prevailing minimum wages in the bituminous 


coal industry (85-86). The determination was made under the Walsh- 
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Healey Public Contracts Act. 49 Stat. 2036 (1936), 41 U.S.C. 35 et seq. 
as amended, 66 Stat. 308 (1952). The court also dissolved the preliminary 
injunction granted November 22, 1955, staying the effective date of the 
determination. The action arose in a declaratory judgment suit by ap- 


pellants, an unorganized group of approximately 469 small coal operators 


in Virginia, to review and set aside as illegal and void appellee's deter- 


mination. 

Notice of Appeal from that part of the order granting summary judg- 
ment was filed on July 19, 1956 (95). The court has jurisdiction of this 
appeal under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 

As persons “adversely affected or aggrieved" within the meaning of 
41 U.S.C. 43a(b), appellants challenge the validity of a prevailing mini- 
mum wage determination for the Bituminous Coal Industry made on 
October 25, 1955 (45, 20 F.R. 8044) after hearing by the Secretary of 
Labor, pursuant to the Walsh-Healey Act. Notice of Proposed Determi- 
nation issued on August 6, 1955 (9, 20 F.R. 5690). The effect of the 
determination, so far as appellants are concerned, is to require that 
contracts of more than $10, 000 for the sale of coal to the government 
contain a stipulation providing for the payment of not less than $2. 245 an 
hour to most employees. ? 

Briefly summarized, the pertinent portions of the complaint for 
declaratory judgment filed November 17, 1955, and amended December 6, 
1955, alleged the determination to be unlawful in that (1) it was made 
without observance of procedural requirements (65, 67-69); (2) it was 
based on inadequate and unreliable evidence (66, 69, 74-75); (3) it er- 
roneously included portal-to-portal pay in the hourly wage (64, 74); 

(4) the Secretary refused to consider the applicability of the open market 
exemption and his refusal to rule had the effect of an adverse determina- 
tion and denial of opportunity for hearing (64, 74). Judge Edward A. 


Tamm granted a preliminary injunction on November 22, 1955. 


2 The Secretary exempted a group designated as “auxiliary employees” (52, 57) on the ground that 
coverage would make “no substantial contribution” to fulfilling the Act*s objectives (PD 28). He deter- 
mined that “tonnage” workers, those compensated on a piece rate basis, should be covered under a special 
formula. (40). 
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1. Events Preceding the Hearing 

On December 15, 1954, the United Mine Workers of America 
(UMW) ® and two coal operators * filed with the Secretary of Labor, ap- 
pellee herein, a petition requesting a minimum wage determination in the 
bituminous coal industry (1). Two days later, December 17, 1954, ap- 
pellee issued a press release, the first public announcement, stating he 
would hold a hearing on the petition (192). 

On January 1, 1955, "Notice of Public Hearing" was issued by the 
Acting Secretary of Labor and published in the Federal Register (2; 
20 F.R. 5 (1955)). Scheduling the hearing for February 1, the Notice re- 
cited the UMW's contention as to the "minimum wages predominantly 
paid" in each of ten areas, designated A through J, "computed on a 


portal-to-portal" basis (2). The ten areas, co-extensive with the geo- 





graphic set-up of UMW's contractual minimum wage differentials, were 
proposed as appropriate geographic areas for the determination of pre- 
vailing minimum wages in the bituminous coal industry. Virginia was 
included in Proposed Area A, along with Pennsylvania, Michigan, Ohio, 
Maryland, West Virginia, Illinois and certain counties in Tennessee and 
Kentucky. The hourly wage proposed for the entire Area A was $2. 245. ° 
The proposal invited interested persons to present data, inter alia, 


"as to what are the prevailing minimum wages in the 
Bituminous Coal Industry:" 


and 


"as to whether a Single determination applicable for all 
of the area in which the Industry operates, or a separate 
determination for each of several different smaller geo- 
graphical areas (including the appropriate limits of such 
areas), should be determined for this Industry."* (3-4). 


3 The UMW is an operator as well as collective bargaining agent, The union and/or John L. Lewis 
owns the controlling interest in West Kentucky Coal Company (See TR, 621-627). Prior to such acquisi- 
tion of control, TVA was one of its principal customers. In 1953 the union's co-petitioner, Pocahontas 
Fuel Company of Virginia (fn. 3), also acquired mines in the TVA area (TR, 458, 462-466), but it was 
unable to obtain government business operating as a union mine. Ibid. Thereafter it joined in the UMW 
petition, 

4 Pittsburgh Consolidation Coal Company, world's largest coal producing concern; Pocahontas Fuel 
Company, Pocahontas, Virginia. The former “recently acquired . .., more than 80%" of the latter's 
stock. N.Y. Times, Dec, 19, 1956, p. 47. Pittsburgh does no direct government business (TR. 318-20). 
Late in 1954 it began selling to a company supplying power to the AEC. Ibid. For the most part, therefore, 
it would be unaffected by the wage determination. 

5 Wages proposed for other areas ranged from $2.015 to $2, 346 (2-3). 
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On February 1, 1955, thirty days after the notice, the hearing began 
(96). Following appellants’ repeated insistence and the Hearing Exami- 
ner's observation that "there are a number here who have not had an op- 
portunity to prepare themselves for the hearing," there was a ten-day 
recess from February 5 - 14 (126). The hearing concluded on Feb- 
ruary 26, 1955. 
2. The Hearing 
A. The Open Market Exemption 

At the outset of the hearing, appellants moved to dismiss the pro- 
ceeding on the ground that the Secretary lacked jurisdiction to fix pre- 
vailing minimum wages for the bituminous coal industry (86-86b, 96-99). 
Appellants asserted that bituminous coal is the type of commodity which 
can be purchased in the open market and is, therefore, exempt under 
Section 9 of the Walsh-Healey Act which provides that the Act shall not 
apply to "purchases of such materials, supplies, articles, or equipment 
aS may usually be bought in the open market.” 41 U.S.C. 43, 49 Stat. 
2039 (1936). Affidavits attached to the motion were offered to show the 
availability of coal in the open market, and the opportunity to present 
oral evidence to the same effect was sought (86c, 97-98). 

Appellants also challenged the Secretary's interpretation of the 
"open market" exemption embodied in General Regulations issued by the 
Secretary under the Walsh-Healey Act (41 C.F.R. 201.2(a)). According 
to that interpretation, the open market exemption does not encompass 
commodities which can be purchased generally by the public but applies 


only to "purchases within the exception to the General Purchase Statute, 


R.S. 3709, that is, where immediate delivery is required by the public . 


exigency.’ (See 11). 

Accepting the affidavits for purposes of the motion to dismiss, the 
Examiner denied the motion and ruled that the issue of the interpretation 
and application of the open market exemption was not properly before the 
Secretary in a wage proceeding (98-99). No evidence on this issue was 


taken. Upholding the Examiner, appellee said he would not consider, in 


this proceeding, the propriety of his interpretation of the "open market" 














exemption because 


"the question of whether particular contracts might be exempt 
from the requirements of the Act by force of the 'open market' 
exemption. . . can only be decided on a case by case basis, 
depending on the terms and circumstances of particular con- 
tracts." (11-12). 


Review of this ruling was sought by the complaint for declaratory judg- 
ment (64, 74). 


B. The Choice of Production Districts as Appropriate 
Localities. 


The parties at the hearing addressed themselves principally to the 
two interrelated contentions made by the UMW proposal, and outlined in 
the Notice of Hearing: (a) that the areas designated as A-J were appro- 
priate localities, that is, geographic areas for a determination; (b) that 
the $2. 245 figure actually prevailed as the wage in Area A (2). Appel- 
lants advocated that the State of Virginia be established as a separate 
locality (19)° and that the prevailing minimum wage be established at 
$1.25 for that area (137). 

The determination of an appropriate locality depends in part on 
whether, as the Secretary stated, it is } @ Compelitive or distinguishable 
economic entity (15, 18, 25-28). The determination of the prevailing 
minimum wage depends on a conclusion as to what minimum wage is 
being paid the majority of employees who are producing the majority of 
tonnage within the locality selected. 

With respect to the first, the only proposal incorporated in the Notice 
of Hearing was that of the UMW (2). Appellee did not, at any time before 
the Proposed Determination, make a proposal as to appropriate localities. 
UMW exhibits and testimony related to the ten areas it proposed, and 
within these areas, the states comprising them (86d-89, 103-08). John L. 
Lewis, UMW President, stated that these areas are "natural competitive 
areas" of the Bituminous Coal Industry "existing at the present time. '"' (99). 


6 Other parties proposed central Pennsylvania and certain specified counties in Kentucky. On April 22, 


1955, 305 of the appellants requested a hearing to establish Virginia as a proper locality and to set a 

wage of $1.25 (5). After this request was denied on May 9, 1955 (6), appellants, in renewing the request, 
pointed out that they had inadequate time before the first hearing to assemble and correlate sufficient 
information to meet contentions “raised by the petitioners for the first time at the hearing and to present 
affirmatively their position as to the appropriate locality.” (7). This request was denied (8). 
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The UMW admitted there were no economic reasons for the Area A 
(Appalachian) grouping other than the fact that the UMW contract covering 
the states within that area carried a minimum wage scale of $2. 245 (108, 
TR. 83, 92-93). In the proposed Determination, appellee accordingly re- 
jected the UMW proposed areas on the finding that the testimony of both 
proponents and opponents, as well as data on Government purchases, "in- 
dicated that there was little or no competition between certain parts of 
Area A." (18-19). Instead he determined that the 23 so-called production 
districts should be chosen as appropriate localities for purposes of the 
minimum wage determination. The findings will be discussed, infra, 
pp. 11-12. 

C. The Nature and Adequacy of the Wage Data 

The data offered by the UMW to establish the prevailing minimum 
wage was in two parts, neither of which was broken down according to 
production district. 

First, UMW Ex. 8 was used as the basis for the conclusion that the 
contract wage was "prevailing."' This exhibit, prepared by W. A. Boyle, 
assistant to Mr. Lewis (103-106), contained, in separate subdivisions for 
each proposed area, designated A through J, a listing by states of 
0368 bituminous coal mines stated by the union to be operating under 
contract with the UMW during the year 1953 (103). Proposed Area 
A, in which Virginia was included, was covered by UMW Ex. 8D (See 
87-89). Under the respective states, the listings identify each mine 
by name and "address of mine" and, for most mines, give the tonnage 
produced and the number of workers employed during 1953, and in 
some instances, 1952 (e.g., 87-89). It included no information as to 
wages. A separate table in the Exhibit claimed that 86% of tonnage in 
proposed Area A was produced by UMW signatories. (86d). : Percentages 
7 The exhibit did not cover the tonnage of non-union mines mining less than 1,000 tons per year (TR. 68) 
nor the number of people employed in Virginia by non-union mines (TR. 70) or the tonnage produced by 
such mines (TR. 68). It did not distinguish the ordinary operation from “captive mines” owned and oper- 
ated solely for the benefit of particular users, such as steel manufacturing companies, (See 76, 78). 
Appellants contended throughout the proceedings that “captive mines” should be omitted in determining 
the prevailing wage since they are not a competitive part of the industry, sell no coal to the government, 


and by reason of their integration into other industries, are economically able to pay wages having no 
relationship to the marketability of coal (see 47). 
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were not given either by state or by production district. UMW testi- 
mony was primarily directed to showing that within the proposed areas, 
a majority of tonnage produced and workers employed were by opera- 


tors signatory to agreements with the UMW (99-108). 


Second, testimony of Mr. Boyle and John Owens, UMW Secre- 
tary and Treasurer, with respect to agreements negotiated between 
the UMW and the coal operators (107-110), was the basis for the 
conclusion as to the amount of the wage. One of these was the Ap- 
palachian Joint Wage Agreement, effective April 1, 1941, which 
covered all the states in proposed Area A with the exception of Il- 
linois (UMW Ex. 1, 94).° The others, supplements to the Appalachian 
Agreement, were National Wage Agreements since negotiated, beginning 
in 1945 (UMW Ex. 2, 93) and ending with the most recent and currently 
effective agreement, the National Bituminous Wage Agreement of 
1950, as amended September 29, 1952 (UMW Ex. 7, 90). It was stated 
that this agreement was in effect during 1953 for the mines listed in 
Ex. 8 and is in effect today, unchanged; that all ''district" agreements 
(including the Appalachian) have been carried forward and amended 
by the national agreement (112), and that they provide for the pay- 
ment of $2. 245 per hour in Area A (188-190). None of these agree- 


ments refers to production districts. 


Neither Boyle nor Owens, nor any other proponent, offered anything 


other than general statements to show that the signatory mines were in fact 


8 UMW Exhibits 13A - 13S, copies of UMWA district agreements entered into in 1941 for areas outside of 
those in Area A, were introduced on rebuttal (TR, 1839-1844), They are not pertinent here. The districts 
covered by UMW agreements do not coincide with the production districts, 
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paying the wages provided for in the contract. One operator observed, 
without more, that the "prevailing minimum wage. . . is the one re- 
quested in this petition" (127); another said if his company has a con- 
tract he presumes it is paying the contract wage (129-130); others merely 
Said that the contract wage was being "observed" or "paid." (121-22, 124). 
Boyle could only say, in response to questions on rebuttal, that the con- 
tract rate was being paid because he had received no notice of violations 
of the contract (186, 189). He admitted, however, that complaints are 
filed, policed and settled at the district level, that the district office makes 
no reports to the national office, that only in exceptional cases would vio- 
lations come to his attention, and that he had knowledge only of violations 
called to his attention (190a-190g). No survey, transcripts of payrolls, or 
other Similar data was supplied to support Boyle's opinion that the stipu- 
lated rate was being paid. Owens testified that the bargaining contract in 
effect in proposed Area A "carries with it a minimum wage scale. . . of 
$2.245 an hour’ (108), and that he knewof no one who paid less because that 
would be a violation of the contract (111). He said that the rate which is the 
prevailing minimum is the UMW rate, in effect without regard to whether 
that rate is in fact being paid (4 BS). 

Appellants’ evidence sought to controvert the validity of the UMW 
wage data in two respects. First, in an effort to show that Virginia should 
be set apart as a Separate locality because non-union production and em- 
ployment exceeded union in 1954, appellants offered testimony to show 
that 1953 tonnage and employment figures were unreliable indicators of ! 
1954 conditions in Virginia because many of the signatories were either | 
out of business, had substantially curtailed their operations, and/or had 
ceased to be union operators. This was the result of depressed conditions 
in the coal industry in recent years. Notably there was a decline in pro- 
duction from 1953 to 1954, partly as a result of stepped up competition 
from other fuels, an increase in unemployment because of smaller produc- 
tion and increased mechanization (129, 134, TR. 510, 512, 547) a decrease, 
particularly acute in Virginia, in the number of union mines and union 


employees (134-135) and an extensive increase in Virginia of small 


trucking operations (134, 149-51). 
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Appellee found the Virginia operators “correct in their contention | 
that the greater number of mines in Virginia are small, non-mechanized, 
non-union truck mines with wage rates substantially below union levels." H 
(20). He concluded, nonetheless, that union production in Virginia in d 
1953 and 1954 exceeded non-union, that union employment predominated 
in 1953, and that the evidence was conflicting with respect to union and | 
non-union employment in 1954. Ibid. For this and other reasons not / 
here pertinent, he refused to make Virginia a separate locality.° i 

Second, appellants offered testimony to show that, in depressed 
areas such as Virginia in 1954, the contract rate could not be relied on 
to determine the prevailing wage rate that was paid. Witness Shockey, 
for the Virginia Operators, said that the majority of handloaders under 
a union contract (those engaged in loading coal for a certain amount per 
ton, plus one-ninth, plus $8.25) do not earn the daily rate (163-166). 10 
Virginia witnesses Southern (135-139, 142-145) and Shufflebarger (154- 
162) testified that it was commonly understood that many alleged signa- 
tories of the agreement with the UMW were not paying the contract rate. 
Mr. Haskell, an Alabama operator, also said he had heard reports, com- 
mon in any period of depression with widespread unemployment, that 
small truck mines having long hauls to the railroad were not paying the 
full UMW scale, though he could not say if it was true (130-133). 

Evasion of the contract rate was accomplished by resort to various 
practices. Among them is gang work, where the operator pays, not a 
guaranteed wage, but so much per ton, the proceeds of which are divided 
among the men "with union dues being deducted by the operator from the 
per ton price" (135, 138, 143-44) resulting in union members actually 


receiving less than the contract wage (135, 155). Southern said that in the 


9 Appellee recognized there was a substantial decline in 1954 coal production and there was an “absence 
of detailed information pertaining to employment and tonnage of individual mines , . ." so that the “exact 
number of employees presently working under the UMWA contract and the tonnage produced by such em- 
ployees cannot be known." (34-35). But, he concluded, the tonnage produced by signatories would in any 
event still be 80% of total production in 1954 in the United States, 


10 Witness Stearns testified that pieceworkers in his Kentucky company earned less than the daily contract 
rate (174) and that a substantial number of workers under the UMW contract who were getting less than 
$17.96 per day (176). 
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case of two union mines in East Kentucky whose books he kept, approxi- 
mately 50% were on gang work, with an average wage of about $1. 50, 
(143-145) though he had seen one payroll where "gang men” were making 
$30 a day (145). Another practice was that by which signatories sub- 
lease or contract for the mining of coal to individuals who operate as a 
truck mine and deliver the coal to the tipples of the signatories for 
processing; miners are paid less than the contract wage but union dues 
are checked off and the 40-cent royalty is paid to the UMW welfare 
fund. (155). 

The exact extent of contract violations by signatories was unknown, 
but Southern testified that "the most reliable information at present shows 
that in Virginia there are today only two or three coal companies signa- 
tory to the Union contract which are not engaged in one or the other of 
these devices to some extent" and that the same was true for East Ken- 
tucky (135). He believed these practices were "common" and “universally 
engaged in" (135, 144, 145). He said anyone going into the Virginia 
fields would see "gang work" (TR. 832). In Lee County, he testified, only 
two out of 18-22 signatories with whom he talked personally conformed to 
the contract (138-139). Shufflebarger said he had heard reports of con- 
tract violations from numerous sources over a period of from 12-15 
months (155). Though he had no personal knowledge (153), he termed it 
"common knowledge” in Tazewell County, Virginia, where he lived (156- 
157), particularly with respect to the Jewell Ridge mine (159-160). 

More comprehensive information about how widespread the violations 
were was difficult if not impossible to obtain because of the natural re- 
luctance of operators to reveal, particularly to non-union operators, that 
they were violating the contract (135, 138-40, 142, 145-46). Mr. Shuffle- 
barger, for example, refused to reveal the identity of the operators with 
whom he talked in confidence (145-46). 

On the ground that "there are certain types of information which are 
extremely relevant to this proceeding which are not easily obtainable by 


other than through government representatives", appellants moved for an 


adjournment so that appellee might take depositions to discover the extent 
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to which there were contract violations in Virginia and what wage was 
actually being paid (153). This and two other similar requests were 
denied (145, 154-55). 
3. The Determinations 

In the Proposed Determination, appellee rejected, as appropriate 
localities, the 10 areas proposed by the UMW and chose instead 23 so- 
called production districts (18-19, 24-28). The result is that all states 
and counties originally proposed by the UMW to be included in Area A 
(2) were allocated to Districts numbered 1 through 8 and 10 (52-55). The 
coal producing areas of Virginia are split. Some are assigned to District 
7, which includes counties in Southern West Virginia (53-54) and some to 
District 8, which includes counties in Central West Virginia, Kentucky, 
Tennessee and North Carolina (54-55). But the same wage proposed by 
the UMW for Area A - $2. 245 - has been determined to be prevailing for 
these Districts, as well as Districts 1, 2, 3, 4, 6 and 10, into which 
Area A was divided (52-55). 

The Secretary predicated his choice of 23 production districts as 
appropriate localities in part on the finding that the district concept had 
been in "long continued and widespread" use in the coal industry (25). 
This long use, he said, showed they were "distinguishable economic 


entities." Ibid. Crucial to his conclusion were two findings. First, 


that "the record clearly indicates the close relationship between the 
scutes SE 


mines located in each of the various districts by virtue of such factors as 
the ‘predominance. of particular types of.coal in the districts, similar 
mining conditions, uniform railroad freight rates to Sere destinations, 
and the sharing of common markets. '' (25). Second, appellee found that 
the record showed a "well-defined pattern of differentials existing between 
the minimum wages: prevailing aecording to the production districts." 
(27). This finding rested in turn on the finding that the "uncontroverted 
testimony" of the UMW showed that 


"the differentials in UMWA wage rates between different com- 
peting districts have historically taken into consideration all of 
the varying factors which affect the ability of mines in different 
districts to compete, so that the wage differentials would not 
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be a controlling factor in competitive advantage. (T. 22-23, 
37, 80, 83, 291, 437)."' (Emphasis supplied) (27). 


With respect to the prevailing minimum wage, appellee determined 
it to be $2. 245 on the finding that the majority of employees in Districts 
7 and 8, inter alia, were covered by union contracts and the minimum 
rates prescribed therein (38) and that a "majority of the tonnage and em- 
ployment in each district is associated with actual payment of wage rates 
not less than those called for by the UMWA agreement" (37). He found 
that 'no evidence of a reliable, probative and substantial nature" was in- 
troduced on the allegation that contract violations were widespread, thus 
drawing an adverse inference from appellants’ failure conclusively to 
prove the violations (35). 

Since UMW Exhibit 8, upon which primary reliance was placed, 
was broken down by state and area, some rearrangement of data was 


necessary for the conclusion that a majority of tonnage and employment 


in each district was covered by contract. Appellee did not explain this 


in the Proposed Determination other than to say: 


"The information contained in the record makes it possible 
to evaluate for each district the proportionate representation of 


employees and tonnage in those mines paying minimum wages 
not less than those called for in the UMWA contracts." (Em- 
phasis supplied) (38). 


The evaluation was not revealed, nor made a part of the record. 

Exception was taken to (1) the choice of production district as ap- 
propriate localities on the ground it was made "without notice, without 
affording interested parties an opportunity to be heard; and in complete 
disregard of the record" (Exception 28); (2) the conclusion as to a pre- 
vailing minimum wage within production districts on the ground that the 
wage data in the record was assembled not on a production district basis 
but on a State and area basis (Exception 28; See 48). 

Not until the Final Determination did appellee reveal the method by 
which he arrived at the production district allocation and prevailing wage: 


"Considerable data introduced by petitioners are on a dis- 
trict basis. Even where this is not the case, mines having UMWA 
contracts or paying minimum wages at least equal to those specified 
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in such contracts are identified by name and address and in 
most cases, the 1953 tonnage and employment are given for 
each mine. The record also contains the precise boundaries 
of each production district and the total production and em- 
ployment on a production district basis for the year 1953. 
With these basic data and the aid of such standard works as 
Rand McNally's Commercial Atlas and a Postal Guide, it is 
possible to ascertain a minimum percentage for 1953 of both 
total production and employment for each production district 
accounted for by UMWA signatories and those non-signatories 
paying not less than the minimum called for in the UMWA 
contracts. 


In view of the basic data in the record, the charge that \ 
there is nothing in the record upon which a district evaluation }\ 
can be made is unfounded. However, in view of the objections 
raised, the wage data of record have again been checked on a 
district basis. This recheck confirms the conclusion that a 
majority of both tonnage and employment was accounted for 
by mines paying minimum rates at least equal to those called © 
for in the UMWA contracts in all producing districts except 
District 12. | 


It has also been asserted that a district evaluation cannot 
be made since the breakdown and evaluation has not been sub- 
ject to cross-examination. However, the evaluation is made 
from evidence which was subject to cross-examination when 
it was introduced. Moreover, the parties have had an oppor- 
tunity to object to the proposed evaluation and have failed to 
point to, or tender, any evidence indicating that it is not ac- 
curate."" (49-50) 


j 


No record references were cited. The production district "evaluation" was 
not made part of the record, nor was the "recheck," nor any tabulation 
showing the rearrangement which was made. Some further explanation 


was made in the court below, where, in denying Request for Admission 


10 that the wage data was not divided into production districts (76) ap- 


pellee stated: 


"In the case of . . . Districts in which States containing 
two or more Districts were involved, it was necessary to al- 
locate each mine to the appropriate District on the basis of the 
town of location. This involved the use of standard reference 
works such as a Postal Guide to determine the county, since 
the Districts in these cases are defined in terms of counties. 

In the case of five districts, involving counties traversed by 
a District line, maps were of assistance in locating the District 
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line and allocating mines to their appropriate District on the 

basis of the town of location. In the case of four of the five 

Districts involving split counties (all but Dist. 7), union mines 

in these counties may be omitted without affecting the conclusion 

that a majority of the tonnage and employment in the District 

is accounted for by UMWA mines." (78) 

Appellee admitted that the "analysis, collation, and assembly of 
Gata took place after the hearing and record were closed. . ." (83), but 
neither the working nor final sheets reflecting his work, such as alloca- 
tion of particular mines and their tonnage and employment to particular 
districts, was disclosed. Despite recognition that "in a few instances” 
the location of a particular mine in a district might be doubtful, he con- 
cluded that allocation to one or the other could not affect the conclusion 
that the majority of tonnage and employment were accounted for by union 
mines in each district (49, fn. 3). 

No further hearing was held relating to the production district al- 
location or rearrangement of wage data. 

4. Portal-to-Portal Pay 

In contending that $2. 245 was the appropriate hourly wage for 
Area A, the UMW said the figure was "computed on a portal-to-portal 
basis."" (2, 90}. The figure was based on a formula, incorporated in 
the collective bargaining agreement, which is calculated to provide both 
Shift and tonnage workers with a minimum daily wage of $17.96 (110-111, 
TR. 416). 

The daily $17.96 rate is computed by taking a rate prescribed by 
negotiations, hourly or tonnage, as the case may be, multiplying by the 
number of hours actually worked (no travel time is added) or by the ton- 
nage mined, adding one-ninth of that total, and then adding a contract 
increment of $8.25 (90, 109, 164, 176-177). In the formula, the one- 
ninth represents a separate amount to pay for travel time from the portal 
of the mine to the point of beginning work and from the point of leaving 
work to the portal (128, 164, 166). The hourly wage of $2. 245 is arrived 
at by dividing the $17.96 daily wage by eight, representing the number of 


hours worked, inclusive of travel time (76-77). 
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This payment for "portal-to-portal" time is contained in the pro- 
posed hourly wage without regard to the number of hours worked in the 
day or to the actual travel time. If the one-ninth added as portal-to- 
portal pay were deducted from the $17.96 daily minimum guaranteed to 
the shift workers, all of those working at the minimum would be reduced 
below the minimum, and their hourly wage would be less than $2. 245 
(TR. 1203). 

While it is mandatory upon union operators to pay for portal-to- 
portal time as hours worked, it is not customary among non-union opera- 
tors to pay for portal-to-portal time, or to include such time as hours 
worked (37, 50, 136, 170-71). 

Even though appellee recognized that the daily rate, upon which the 
hourly rate is based, includes compensation for travel time, he held that 
the matter of portal-to-portal payment is irrelevant to the wage determi- 
nation (37) because the inclusion in the daily rate of "compensation for 
travel time does not increase the hourly rate" and the hourly rates pre- 
scribed are those "which prevail for one hour's work." (50). He said 
that the Portal-to-Portal Act of 1947 would determine whether "tan opera- 
tor would be required to pay the hourly rate portal-to-portal or only for 


time spent at the mine face". (50). 


5. The Present Litigation 


The complaint which was filed November 17th and amended Decem- 
ber 7, 1955, attacking appellee's determination on both substantive and 
procedural grounds is summarized above, p 2. Appellants served 
Requests for Admissions on November 29, 1955 (76); answers were filed 
December 12, 1955 (77-78). A Notice of Taking of Deposition, accom- 
panied by a subpoena duces tecum, was served on August Cantfil, Chief, 
Industry Analysis Section, Division of Wage Determination, and principal 
government witness at the hearing, to attempt to discover the basis upon 
which the post-hearing compilation was made and the extent and nature 
of the use of sources outside the record. Motion to quash the subpoena 


and the taking of the deposition was granted on March 5, 1956. 
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The answer to the complaint (January 6, 1956) denied all the allega- 

tions pertinent here (79). On January 31, appellee moved to dismiss and : 

for summary judgment. The District Court (Letts, J.) granted the motion 

in an order of May 23, 1956 (85) which does not specify the grounds for : 
the court's action. No findings or conclusions were attached. The court | | 
also dissolved the preliminary injunction. Appellants appeal only from 
that part of the order granting summary judgment (95). Appellants’ 
motion for a stay of the determination pending appeal was denied below 
and was not renewed in this court. 

STATEMENT OF POINTS 

1. The trial court erred in failing to review and invalidate, as applied 
to the coal industry claiming to be entirely exempt, appellee's regu- 
lation defining the scope of Section 9's exemption for purchases "as 
may usually be bought in the open market." 

2. The determination of a $2.245 wage rate which rests almost wholly 
on wages provided for in a union contract despite evidence it is not 
being paid is unsupported by substantial evidence. 

3. The determination is invalid in that appellants were deprived of an 
opportunity to rebut a crucial evaluation made after the record closed. 

4. The determination of a single minimum wage foreight localities is 
inconsistent with basic findings. 

>. The determination improperly includes portal-to-portal pay which 


non-union operators do not customarily pay. 
SUMMARY OF ARGUMENT 


I. By regulation, appellee confines Section 9 of the Walsh-Healey 
Act, which provides that the Act shall not "apply" to purchases of arti- 
cles ‘as may usually be bought in the open market", to purchases the 
Government can make without competitive bidding. At the hearing, ap- 
pellants moved to dismiss the proceeding and challenged the validity of 
the regulation by offering to prove that coal can be bought in the open 
market and that, therefore, the entire coal industry is exempt. Though 


appellee ruled that his interpretation of the exemption was not an issue 
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in the wage proceeding, in effect he made a decision on the merits - 
namely, that even if coal were usually purchasable in the open market, 
the entire industry would not be exempt under the regulation. 

The court below erred in refusing to review and set aside this 
ruling. That part of Section 10(b) of the Walsh-Healey Act providing 
for review of the "applicability of any wage determination" is intended 
to afford such review. It was barred in Mitchell v. Covington Mills, 97 
U.S. App. D.C. 165, 229 F. 2d 506 (1955) only because the issue of 
applicability was not properly raised at the administrative level and in 
court. It is properly raised here. 

It is clear that 10(c), which preserves the interpretation of the 
words "open market" as a defense in an enforcement proceeding despite 
a Signed stipulation, is not intended to be the exclusive method of re- 
viewing the exemption. It recognizes that such an interpretation may be 
"otherwise" reviewed. Section 10(b) makes it possible to obtain review 
in one proceeding and thus avoid a multiplicity of suits required by the 
"case-by-case" approach in an industry like coal, where all contracts 
are claimed to be exempt. 

On the merits, the regulation is invalid. In defining the exemption 
by the government's method of procurement rather than the character 
of goods, the regulation (1) distorts the ordinary meaning of the exemp- 
tion which plainly refers to goods usually available on the commercial 
market; (2) deprives the exemption of its entire content, since purchases 
made without competitive bidding are not covered by specific terms of 
the Act. If resort to legislative history is needed, that history, in light 
of the earlier and somewhat comparable Eight-Hour Law, only "confirms 
what Congress has formally said.'' Addison v. Holly Hill Co., 322 U.S. 
607, 615 (1944). Congressional debate centered on which types of arti- 
cles were or were not ordinarily purchasable on the open market. It did 
not relate to the method of procurement. 

Enactment by Congress in 1952 of the compromise proposal of Senator 


Fulbright - to abandon an amendment phrasing the open market exemption 


to conform to “original congressional intent" in order to secure the prime 
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objective of judicial review of wage determinations - can be considered 
neither Congressional acceptance nor rejection of appellee's interpre- 
tation. 

ll. Appellee found the UMW contract wage to be the prevailing wage. 
Appellee erred in relying on the UMW wage rate when doubt was cast 
upon whether this rate was in fact being paid to workers employed 
under such agreement. Such reliance is unique in Walsh-Healey pro- 
ceedings. Ordinarily, Bureau of Labor statistics or a similarly inde- 
pendent survey of wages actually paid has provided the primary data in 
wage determinations. There was no survey or comparable factual data 
here. The UMW rate was particularly suspect in this case in view of 
testimony that coal operators in 1954, particularly in Virginia, were vio- 
lating the contract because of depressed conditions. This showing was 
rejected as not conclusive in that appellants had failed to establish the 
extent of the violations. In the circumstances, that proof, so crucial 
to the wage determination, should have been elicited by appellee in an 
independent investigation. The presumption that the existence of a con- 
tract establishes its performance is untenable here and is an inadequate 
basis for a wage determination. 

I. Since the listing in the record of mines, their tonnage and em- 
ployment was according to states and areas, appellee had to rearrange 
this data after the hearing to determine a prevailing minimum wage ac- 
cording to production district. Such a significant rearrangement with 
respect to Districts 7 and 8, involving resort to two extra-record docu- 
ments, has never been made a part of the record so as to afford the ap- 
peliants opportunity for rebuttal and cross-examination. Indeed, identi- 
fication of the documents, or general explanation of method, was not 
made until the Final Determination. It is well settled that a fair hearing 
is denied by resort to extra-record data without affording an opportunity 
to know and rebut this data. Ohio Bell Telephone v. Public Utilities 
Commission, 301 U.S. 292 (1937). The right to an opportunity to rebut 


exists without regard to a showing of prejudice. 
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IV. Appellee made basic findings that the production districts are 
separate competitive areas, that, despite some overlapping competition, 
a "separate wage determination" was needed for each district, and that 
there is a "well-defined pattern of differentials existing between the 
minimum wages prevailing according to production district." The logical 
outcome of these findings would be the determination of a different wage 
for each district. Instead of this, appellee determined the same minimum 
wage for each of eight production districts. Such 


inconsistency between. findings and ultimate determination invali- 


dates the order. Cf. Spiegel v. Public Utilities Commission, 96 U.S. 


App. D.C. 307, 310, 226 F. 2d 29, 32 (1955). 

V. The $2. 245 hourly UMW rate includes an increment, unrelated 
to actual travel time, which is designed to compensate for portal-to-portal 
activities. Non-union operators, like appellants, do not ordinarily pay 
for portal-to-portal activity, and are, therefore, relieved of this obliga- 
tion by the Portal-to-Portal Act. 29 U.S.C. 254 (a), (bo). Yet appellee's 
determination would require appellants to pay a wage including a portal- 
to-portal increment as a condition of obtaining government contracts. 

In setting the $2. 245 wage for both union and non-union operators, ap- 
pellee has exercised his authority under Walsh-Healey without regard 
to the policy of the Portal-to-Portal Act. 
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ARGUMENT 


This court's review is without benefit of findings or conclusions by 
the trial court. We think a fresh review of the record will reveal that 
this is not the usual case in which the rule of deference to an adminis- 
trative body calls for affirmance of its order. The defects in the pro- 


ceeding under review, which was conceived in haste at the instance of 


the United Mine Workers, |‘are many. As a matter of procedure and 
substance, it was, we believe, executed without proper regard for the 
safeguards enjoined upon administrative agencies by Congress and the 
courts to insure the integrity of the administrative process. 
I. The court erred in failing to review and invalidate, 

as applied to an industry like coal claiming to be 

entirely exempt from Walsh-Healey, appellee's 

regulation defining the scope of Section 9's exemp- 


tion for purchases "as may usually be bought in the 
open market." 


Since the court wrote no opinion, we are unable to determine the 
basis upon which it granted summary judgment on the "open market" 
issue. The court was compelled to decide either that (1) appellee's in- 
terpretation of the open market exemption could not be reviewed in this 
proceeding, or (2) if it could, the regulation interpreting the exemption 
is correct as a matter of law. On either count, we think the court 
erred. 


A. The applicability of the determination, in view 
of the open market exemption, is reviewable in 
this proceeding. 


Section 9 of the Walsh-Healey Act (41 U.S.C. 43) provides: "This 
Act shall not apply to purchases of such materials, supplies, articles, 
or equipment as may usually be bought in the open market" (Emphasis 
supplied). 1? By regulation adopted August 14, 1936, (41C.F.R. 201. 2(a) 


11 ‘ 
See Fn. 24, infra /p. 35/. 


12 Also exempted in succeeding phrases are perishables, “agricultural or farm products, processed for 
first sale by the original producers," and contracts made by the Secretary of Agriculture for the purchase 
of agricultural commodities, 
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(1949 Ed.)) and followed since, appellee interprets the exemption to ap- 
ply only (1) where the express language of a statute authorizes the govern- 
ment to purchase "in the open market;" (2) where immediate delivery is 
required by public exigency so that the government is able to make pur- 
chases without advertising for bids. Thus, despite clear statutory lan- 
guage, the exemption is defined not by the character of the supplies in- 
volved but by the nature of the contract which the government makes for 
their purchase.}° 

By motion to dismiss the proceeding on jurisdictional grounds, ap- 
pellants challenged the validity of this regulation. They offered to prove 
that coal is a supply or article which can usually be bought in the open 
market, and that, therefore, all government contracts for the purchase of 
coal are exempt under Section 9. For purposes of ruling on the motion, 
the Examiner refused to take evidence but accepted an offer of proof that 
coal was available in the open market. He denied the motion and ruled 
that the exemption was not in issue in the wage proceeding. Appellee 
similarly ruled that its scope could only be determined on a ''case by case 
basis, depending on the terms and circumstances of particular contracts" 
(11-12). 

Though these rulings were couched in terms of a refusal to decide 
whether Reg. 201.2(a) was a correct interpretation of Section 9, their 
practical effect was a decision on the merits of the regulation - namely, 
that even if bituminous coal can usually be bought in the open market, the 
entire coal industry is not exempt from the determination because, ac- 
cording to the regulation, the exemption extends only to purchases the 
government can make without competitive bidding. In the complaint filed 
below, review of appellee's ruling and the applicability of the determina- 
tion to the bituminous coal industry was sought (64, 73, 74). 

We think a proper reading of the statute requires the conclusion 
that such review is afforded under Section 10(b), the Fulbright Amend- 
ment [66 Stat. 308(1952), 41 U.S.C. 43a(b)] and that it is an integral 


18 Yet subsections(b), (c) and (d) of the Regulation, pertaining to parallel phrases of Sec, 9 (fn. 12 
supra) define the exemption by the character of the goods (Supp. of Statutes, S-7). 





22 


part of a wage proceeding such as this one. In view of the language of 
Section 9, that Walsh-Healey shall not "apply" to open market purchases, 
it is more than coincidental that Sec. 10(b) provides for review of "any 
wage determination, or of the applicability of any. . . wage determina- 
tion." (Emphasis supplied). This section, the particular wording of 
which emerged as a compromise proposal on the Senate floor, was en- 
acted to afford judicial review of interpretations of the terms of the Act 
previously barred by Perkins v. Lukens Steel, 310 U.S. 113 (1940). See 
98 Cong. Rec. 6529 (1952); Sen. Rep. No. 1599, 82d Cong. 2d Sess. 
30-31 (1952). It was the final formulation of the committee's intent, 
expressed with respect to an earlier version, that the so-called "pro- 
cedure" amendment should facilitate "the process of obtaining court re- 
view of orders, determinations, rules, and formal interpretations of gen- 
eral applicability published in the Federal Register."" Sen. Rep. No. 
1599, supra at 31. it is clear from the committee report and debate 
on the floor that among the determinations and interpretations Congress 
intended to have reviewed under 10(b) was that relating to the open mar- 
ket exemption.“ 

Mitchell v. Covington Mills, 97 U.S. App. D.C. 165, 229 F.2d 
506 (1955) cert. den. 350 U.S. 1002 (1956), decided two months after the 
Final Determination here, implies, though it did not decide, that review 
may be had under 10(b). In that appeal from a wage determination, the 
only reason the court gave for refusing to review its applicability in the 
light of the open market exemption was because the "only matter... 
in issue" there was the validity of the determination. Since the Secretary 
did not "undertake to decide to what contracts" the determination was 
applicable, and "the complaints did not ask the court to decide that 
question,’ the applicability issue was held non-reviewable under the 
Fulbright Amendment: 224 F.2d at 509, and Fn. 4. In this case, 


14 In this sense 10{b) conforms to its counterpart in Section 10(e) of the Administrative Procedure Act, 
which requires reviewing courts to "decide all relevant questions of law, interpret constitutional and statu- 
tory provisions, and determine the meaning or applicability of any agency action.” 5 U.S.C. 100%e). By 
this section the courts are to "determine the application or threatened application of questions respecting the 
validity or terms of any agency action notwithstanding the form of the proceeding or whether brought by pri- 
vate parties for review or by public officers or others for enforcement.” Sen. Doc. No. 248, 79th Cong. 2d 
Sess, 278 (1946), 

15 The Secretary did not mention the open market question in this proposed determination, At the hearing, 
no one “introduced any facts bearing on the ‘open market" question,” Reply Brief for Appellant Secretary of 
Labor 18, No, 12650. 
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however, the applicability issue was raised and decided adversely at the 
administrative level, and the ruling was challenged below, so that the 
issue is ripe for review. 

The sole method of review to which appellants are presumably 
relegated by appellee when he refers to the ''case by case" approach is 
that arising in an enforcement proceeding under Section 10(c), which 
provides for judicial review of "any legal question", including interpreta- 
tion of the term "open market", "which might otherwise be raised." 
(Emphasis supplied). 41 U.S.C. 43a(c) (1952). Under this section "a 
contractor who has been required to include a minimum wage Stipulation 
in a contract need not perform the stipulation if the requirement was not 
in accordance with law." Mitchell v. Covington Mills, 229 F.2d at 509, 
fn. 4. To obtain review in this manner requires exempt bidders (1) to 
stipulate to the prevailing wage; (2) to pay less than that wage; (3) to be 
sued as a contract violator by the government for liquidated damages, 
wage deficiencies and to be subjected to other penalties;'® (4) to raise 
the open market exemption as a defense. Accordingly each coal contrac- 
tor who believes the industry is exempt would be required to perform the 
useless task of signing a stipulation and of deliberately violating the con- 
tract in order to find out if the wage determination is applicable at all. 

Such a needless multiplication of suits in a case such as this one 
overlooks the statutory scheme and is unreasonable. The language of 
10(c) itself refutes the suggestion that it is the exclusive forum for re- 
viewing the exemption. It expressly recognizes that the issue of inter- 
pretation of the exemption might "otherwise" be raised, and we can con- 
ceive of nothing else to which "otherwise" would refer if it is not to the 
review provided for in the section which precedes it, 10(b). Section 
10(c) merely preserves the exemption defense in an enforcement pro- 
ceeding, in the event prior review is not sought within 90 days and the 


stipulation is signed. Though the term "locality" also appears in 10(c), 


16 The government retains power to cancel any contract because of such violations and charge to the 
original contractor any additional costs incurred in performance, 41 U.S.C. 36. Violators may be 
barred for three years from government contracts, 41 U,S.C,. 37. 
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this court reviewed the Secretary's interpretation of it in an appeal from 
a wage determination in Covington. 

Moreover, the "case by case" approach is indefensible as a prac- 
tical matter in an industry such as coal where all contracts are claimed 
to be exempt, whatever its merits in a case such as Covington, where the 
Textile Industry admitted that a portion of its contracts would be cov- 
ered. Significantly, in urging that a refusal to rule on the exemption in 
the Covington proceeding was proper, appellee pointed out that those 
seeking to invoke the exemption "did not contend either in their complaints 
or in the administrative hearing that their interpretation of the 'open mar- 
ket’ exemption would apply to all government procurement in this indus- 
try." Reply Brief for Appellant (Secretary of Labor) 18 , Mitchell v. 
Covington Millis, No. 12650. Where, as here, such a contention is made, 
and proof of that fact offered, it is fair to infer that even appellee should 
consider the exemption inextricably bound to the wage determination. 

In providing for review of the applicability as well as the validity 
of a wage determination under 10(b), Congress made it possible to avoid 
a multiplicity of suits if the wage determination is applicable to no one. 
For it is unreasonable, and needlessly wasteful, to go through a lengthy 
hearing with a resulting determination that is applicable to nothing, and 
to have to decide that it is applicable to nothing on a ''case by case" basis. 

B. The regulation defining the "open market" exemp- 


tion by the method of government procurement 
rather than the character of the goods is invalid. 


Under familiar principles, an administrative officer has only 


"the power to adopt regulations to carry into effect the will of 
Congress as expressed by the statute. A regulation which does 
not do this, but operates to create a rule out of harmony with 
the statute, is a mere nullity . . . ."" Manhattan General 


Equipment Co. v. Comm'r. 297 U.S. 129, 134 (1936). | 


Accord, Addison v. Holly Hill Co., 322 U.S. 607 (1944); Koshland v. : 
Helvering, 298 U.S. 441, 446-47 (1936). An administrative interpreta- 
tion of an exemption "primarily involves jurisdiction." Interstate Com- 


merce Commission v. Service Trucking Co., 186 F.2d 400, 402 (3d 


Cir. 1951). Since this question "is one not wholly dependent upon 
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matters within the expert, technical or statistical field in which the regu- 
latory body is preeminently qualified to judge," the weight normally ac- 
corded administrative construction of a statute is less than it would or- 
dinarily be. Ibid. In any event, the administrative construction cannot 
be followed if it is "clearly wrong."" Ibid. In the Holly Hill case, supra, 
appellee's regulation defining the exemption for workers within the "area 
of production" by the number of employees rather than by geographical 
limits was deemed invalid because inconsistent with the plain meaning 
of the statute and Congressional intent. We think the regulation defining 
the exemption here is invalid for the same reasons. 
1. In its ordinary sense, the language of the 
exemption refers to types of articles; legislative 
history of Walsh-Healey, in light of the Eight-Hour 


Day Law, shows an intent to use the language in its 
ordinary sense. 


The ordinary reading of 41 U.S.C. 43 - exempting from Walsh- 


Healey "purchases of such materials, supplies, articles or equipment as 
may uSually be bought in the open market" - would indicate that it covers 
ali standard, common place, consumer articles, suchas furniture, sta- 
tionery and ink which are available to purchasers on the open market. 
The method of purchase of such goods does not affect their "open mar- 
ket" character - i.e. the availability of such goods in the market in 
familiar commercial form. In contrast, battleships and jet planes are 
not consumer items regularly available in the commercial market. They 
are produced only to fill the special needs: of the government and are ordi- 
narily manufactured under carefully drawn specifications furnished to 

the government. 

The language of the statute is clear and unambiguous and, ordinar- 
ily, resort to legislative history would be unnecessary. But if, as appel- 
lee argues, doubt exists whether the phrase "suchmaterials as may usually be 
bought in the open market" is employed in Walsh-Healey in the ordinary 
sense, and not in the sense of the regulation, the legislative history clear- 
ly ''confirms what Congress has formally said. '' Addison v. Holly Hill 
Co., 322 U.S. at 615. That history can best be understood in the frame- 


work of a prototype of Walsh-Healey which also relates to government 
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contracts—the 40-year old Eight-Hour Day law which was discussed dur- 
ing hearings onWalsh-Healey,’’ which uses almost identical language, and 
which has, as appellee admits, uniformly been construed as we suggest. 
The exemption in the Eight-Hour Law reads: 


"Nothing in section 324 of this title shall apply to contracts... 
for such materials or articles as may usually be bought in open 
market, except armor and armor plate, whether made to con- 
form to particular specifications or not."" (37 Stat. 138 (1912), 
40 U.S.C. 325) 


Debate in the House shows that the exemption was to be given its ordi- 
nary meaning - as applying to materials that are usually available to 
consumers for purchase on the commercial market, even if made to spe- 
cifications. 48 Cong. Rec. 375-96 (1911). The following is illustrative: 


"MR. CANNON, * * * Now, as I understand it, under the provi- 
Sions of the bill the doors of a public building, the cornices, the 
tiling that would cover it, might conform to particular specifi- 
cations and not be subject to the eight-hour law, if I understand 
the provisions of the bill. Am I right? 


"MR. WILSON, of Pennsylvania. If they are of that nature that 
they could usually be bought in open market, then they would 
not be required to conform to this eight-hour proviso, but if 
they are of the nature that they cannot usually be bought in the 
open market, then they would be required to comply with the 
provisions of the law." 48 Cong. Rec. 382-383. 


Committee member Hughes pointed out that, in order to avoid 
"ridiculous" consequences that might flow fromapplying the law to all 
government purchases, "friends of the legislation" intended to have it 


"operate within very narrow limits. As I say, when they put 
this exception in the bill it practically shut off from the opera- 
tions of the act nearly everything that the Government is called 
upon ordinarily to purchase. However, they retained the right 
to have this law apply to armor plate, and, in my judgment, 
with the exception of armor plate, battleships, and things of that 
character there is nothing that the Government can purchase and 
apply the operation of this law to in that section." 48 Cong. Rec. 
383. 


Mr. Hughes then quoted from the President's message of December 6, 


1910, which shows that the object of the legislation was to require 


17 See Hearings before a House Subcommittee on the Judiciary on H.R. 11554, 74th Cong. 2d Sess. 
513 (1936), 
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no discussion relating to the fact that the exemption referred to the 
method of procurement. See 80 Cong. Rec. 9992-93, 10002, 10007, 
1009-10, 10016, 10024-25 (1936). For example, in denying Mr. Wads- 


worth's contention that standard items such as "soldier shoes", caps and 


buttons used on an Army post would be covered by the Act because made 
to specifications (Id. at 10007), Mr. Walter, a committee member, 
Said that such items are usually purchasable on the open market (Ibid). 
Later, Mr. Celler, in taking "emphatic exception" to Mr. Wadsworth, 
replied that "commonplace articles" such as ink, paper and linoleum 
would be exempt because they "could and would be purchased in the 
open market" and the "government would have the right to buy [them] 
exactly as you or I would buy them. . ." Id. at 10009. 

The phrase which narrowed the exemption was thereafter stricken 
from the bill by floor amendment. 80 Cong. Rec. 10024. This occurred 
after debate in which Mr. McReynolds, who offered the amendment "for 
clarification" said to Mr. Celler: 


"In the first part of the bill you limit the measure to purchases 
of $10,000 or more, and under this language you intimate that 
it would apply to specially manufactured articles costing much 
less than $10,000. If this is different from the gentleman's 
construction of the language, why not leave out the words 'un- 
less specially manufactured to conform to particular specifica- 
tions'?" Id. at 10009. 


Whatever the reason for deletion of the phrase, its effect was to insure 
that all purchases under $10,000 were exempt and to leave the exemption 
as it is today, without any narrow qualifying language. 

The plain fact is that the history of Walsh-Healey following as it 
did on the Eight-Hour Law, leaves no room for doubt that Congress in- 
tended the open market phrase to exempt from the Act all purchases of 
commonplace articles and supplies which may usually be bought in the 
commercial market. The policy and the language of the statute are in 
accord. 

Appellee's complete distortion of the exemption's meaning was re- 
sponsible for an attempt, in the original version of the Fulbright Amend- 


ment, to nullify Regulation 201. 2(a) by phrasing the open market 
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exemption to "conform to. . . the original congressional intent." 
Sen. Rep. No. 1599, 82nd Cong. 2dSess. 30 (1952). It provided: 


"This Act shall not apply to purchases of such materials, 
supplies, articles, or equipment of standard type and 
construction as are usually sold in the open market to 
purchasers generally, regardless of the method of pro- 
curement used by the government. . ." (S. 2594) 


This was the first specific attempt to secure legislative amendment of 
appellee's regulation in this manner. 

Because opposition to the entire Amendment developed, Senator 
Fulbright offered a compromise proposal on the Senate floor. In order 
to accomplish the ‘major objective of affording judicial review," he 
was willing to abandon the "open market" exemption amendment on the 
theory that the judicial review provisions would for the first time enable 
the courts to determine the correctness of appellee's interpretation of 
this provision, inter alia. 98 Cong. Rec. 6529 (1952). It was the 
sponsor's conviction that the Regulation was so clearly ''contrary to the 
legislative intent that "the courts cannot help but interpret it in the proper 
manner. . ..' 98 Cong. Rec. 6531 (1952). 

It is evident that Congress' enactment of this compromise, a familiar 
one in legislative controversies, can be considered neither acceptance nor 
rejection of the amendment or appellee's regulation. Its action relating to 
the amendment, particularly without prior history, is at most equivocal. 
All that is clear is that it decided to leave the matter to the courts. 


2. The regulation completely nullifies the Exemption 

The Secretary's interpretation of the "open market" exemption de- 
prives it of its entire content. The effect of Regulation 201. 2(a), which 
Says that goods are to be judged as articles ordinarily purchasable in the 
open market depending on whether the government advertised for com- 
petitive bids on them, is to divide government purchases into two familiar 
classes: (1) those made pursuant to advertised invitations for bids (41 
U.S.C. 5}; (2) those made without such advertising. According to 
the Regulation, only the latter are exempted from application of the 


Act. ff correct, the exemption exempts nothing, for purchases without 
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advertising for bids are not covered by the act at the outset. By the 
express terms of 41 U.S.C. 45, the entire Act is limited to transactions 
involving the former method of purchase: 


"Sections 35-45 of this title shall apply to all contracts 
entered into pursuant to invitations for bids issued on or 
after ninety days from June 30, 1936..." 


Thus, the precise effect of the Regulation is thoroughly to devitalize the 
"open market'' exemption. 

By its plain language, the exemption is based on the character of 
goods -- those which can be bought on the open market are exempt, others 
are not. Yet the Regulation discards this classification and substitutes 
for it a distinction based on the method employed by the government in 
procuring such goods. If Congress had intended to make such a distinc- 
tion, it knew how to do so. Cf. Addison v. Holly Hill, 322 U.S. 607, 614, 
618 (1944). No such distinction was ever considered, nor is it warranted 
by the language of the section. 

II. The wage provided for in a union contract does not 

establish the prevailing minimum wage where there 


is strong evidence that the contract wage is not be- 
ing paid. 


Appellee's determination in 1955 of a prevailing minimum wage 


according to production district was essentially based on the rate set in 
collective bargaining agreements between a list of coal operators alleged 
to have been in existence in 1953 and the UMW, despite strong doubts cast 
by appellants upon the reliability of that rate as an index to the present 
Situation in Districts 7 and 8. We think a prevailing minimum wage deter- 
mination cannot rest on SO meager a basis, particularly since appellee 
resolved the doubts on an incomplete record that it was his duty to supple- 
ment. 

The only evidence relating to the prevailing minimum wage scale 
in the Appalachian area were the National and Appalachian Agreements 
in effect in 1953 which carried an hourly wage scale of $2. 245 (108). This 
was deemed to be "prevailing" only because UMW witnesses, as well as 


other proponents, testified that the rate which is the prevailing 
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minimum is the UMW rate (e.g. 118-20, 126-27, 129-30). The infer- 
ence clearly is that the rate "prevailed" whether paid or not (118-20). 
Some witnesses made statements that the contract rate is "observed," 
or "paid, ’? (122, 186) but there was no survey, payroll or similar factual 
data to substantiate this. Instead, there is in the record such statements 
as UMW witness Boyle made in response to the question whether the 
contract rate is being paid -- "there is no information" of violations, and 
if any occur, "the joint agreement provides . . . for the expeditious 
. . . manner of adjudicating such questions. . ."" (186). But it was 
clear from cross-examination on rebuttal that this testimony was worth- 
less, for Boyle himself admitted that he would ordinarily have no know- 
ledge of the occurrence or extent of violations. He said they were 
settled at the local and district level and that only in exceptional cases 
would they come to his attention (190a - g). The conclusion that the 
contract rate was "paid" thus depended not on what was actually done 
but on what the contract provides. E.g., Owens’ testimony that operators 
paid the contract wage because they would be in violation of the contract 
if they didn't (111) and that a printed district contract with rates lower 
than those proposed could not be considered because it "is in violation of 
the agreement and we know nothing at all about it'' (118-120). 

Even if, on such evidence, the contract were thought to raise a 


presumption that the stipulated rate proves the wage, that presumption, 


like any other, disappears when, as here, strong evidence to the contrary 
is shown. Harlem Taxicab Ass'n. v. Nemesh, 89 U.S. App. D.C. 123, 


= g. "/ Mr, Cohen:/ Do you contend that the minimum wage, the minimum prevailing wage 


that's being paid in the County of Anderson in Tennessee is the wage contended for under this petition? 


"/ Mr. Hawthorne, Pocahontas Fuel:/ Well, I'm not familiar with it when you refer to what's 
paid there currently, but we contend that the prevailing minimum wage that the Secretary should find 
for Anderson County is the one requested in this petition. 

“Q. In other words, it’s your contention that the Se retary should find as the minimum wage the 


one contained in this petition, regardless of whether or not it is actually the current prevailing minimum 
wage in the area? 


"A. It's our contention that Anderson County is a part of Area A, and that the minimum wage 
should be established for Area A.” (Emphasis supplied) (126-27). 
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advertising for bids are not covered by the act at the outset. By the 
express terms of 41 U.S.C. 45, the entire Act is limited to transactions 
involving the former method of purchase: 


"Sections 35-45 of this title shall apply to all contracts 
entered into pursuant to invitations for bids issued on or 
after ninety days from June 30, 1936... ." 


Thus, the precise effect of the Regulation is thoroughly to devitalize the 
"open market" exemption. 

By its plain language, the exemption is based on the character of 
goods -- those which can be bought on the open market are exempt, others 
are not. Yet the Regulation discards this classification and substitutes 
for it a distinction based on the method employed by the government in 
procuring such goods. If Congress had intended to make such a distinc- 
tion, it knew how to do so. Cf. Addison v. Holly Hill, 322 U.S. 607, 

614, 618 (1944). No such distinction was ever considered, nor is it war- 


ranted by the language of the section. 


Il. The wage provided for ina union contract does not 
establish the prevailing minimum wage where there 
is strong evidence that the contract wage is not being paid. 


Appellee's determination in 1955 of a prevailing minimum wage ac- 
cording to production district was essentially based on the rate set in 
collective bargaining agreements between a list of coal operators al- 
leged to have been in existence in 1953 and the UMW, despite strong 
doubts cast by appellants upon the reliability of that rate as an index to 
the present situation in Districts 7 and 8. We think a prevailing mini- 
mum wage determination cannot rest on So meager a basis, particularly 
since appellee resolved the doubts on an incomplete record that it was 
his duty to supplement. 

The only evidence relating to the prevailing minimum wage scale 
in the Appalachian area were the National and Appalachian Agreements 
in effect in 1953 which carried an hourly wage scale of $2. 245 (108). 


This was deemed to be "prevailing" only because UMW witnesses, as 


well as other proponents, testified that the rate which is the prevailing 
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minimum is the UMW rate (e.g. 121-22, 126-27, 129-30). °+ The infer- 
ence clearly is that the rate "prevailed" whether paid or not (121-122). 
Some witnesses made statements that the contract rate is "observed," 
or "paid, "* {122, 186) but there was no survey, payroll or similar factual 
data to substantiate this. Instead, there is in the record 
such statements as UMW witness Boyle made in response to the 
question whether the contract rate is being paid--"there is no informa- 
tion” of violations, and if any occur, "the joint agreement provides... 
for the expeditious . . . manner of adjudicating such questions" (186). 
But it was clear from cross-examination on rebuttal that this testimony 
was worthless, for Boyle himself admitted that he would ordinarily have 
no knowledge of the occurrence or extent of violations. He said they were 
settled at the local and district level and that only in exceptional cases 
would they come to his attention.(190a - g). The conclusion that the 
contract rate was "paid" thus depended not on what was actually done 
but on what the contract provides. E.g. Owens' testimony that operators 
paid the contract wage because they would be in violation of the contract 
if they didn’t (111); Boyle's testimony that a printed district contract with 
rates lower than those proposed could not be considered because it "is 
in violation of the agreement and we know nothing at all about it" (118- 
120). 

Even if, on such evidence, the contract were thought to raise a 
presumption that the stipulated rate proves the wage, that presumption, 
like any other, disappears when, as here, strong evidence to the contrary 
is shown. Harlem Taxicab Ass'n. v. Nemesh, 89 U.S. App. D.C. 123, 


21 E.2- “t1 Mr, Cohen:/ Do you contend that the minimum wage, the minimum prevailing wage 
that’s being paid in the County of Anderson in Tennessee is the wage contended for under this petition? 


“7? Mr. Hawthorne, Pocahontas Fuel: 1:/ Well, I'm not familiar with it when you refer to what's 
paid there currently, but we contend that the prevailing minimum wage that the Secretary should find for 
Anderson County is the one requested in this petition. 


"Q. In other words, it’s your contention that the Secretary should find as the minimum wage 
the one contained in this petition, regardless of whether or not it is actually the current prevailing mini- 
mum wage in the area? 

"A, It's our contention that Anderson County is a part of Area A, and that the minimum wage 
should be established for Area A (Emphasis supplied) (126-27). 
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124, 191 F. 2d 459, 461 (1951); 9 Wigmore, Evidence, Sec. 2491 (3d 
Ed. 1940). The reliability of the UMW wage data was thrown open to 
serious question by the testimony of witnesses Southern and Shufflebar- 
ger that it was generally known that the rates provided by contract were 
not being paid by a number of signatories, particularly in Virginia. 
Though these witnesses did not testify wholly from personal knowledge, 
still it was evident that practices by which the contract rate was evaded 


were not uncommon in the area. The unreliability of the contract rate 


in determining what is paid is nothing new in the coal industry. Gatliff 


Coal Co. v. Cox, 152 F.2d 52 (6th Cir. 1945).** That rate was particu- 
larly suspect in1954 because the depressed condition of the coal industry, 
which appellee acknowledged, made common resort to such practices as 
gang work and subleasing and contracting. See pps. 9-10, Supra. As 
against this, the only UMW "rebuttal" was the somewhat lame observa- 
tion that the rate was "paid" because there was no knowledge it was not 
being paid. At the very least what is clear from this record is that vio- 
lations were occurring - the issue that was unresolved was their extent, 
and that was crucial to a determination of what wage prevailed. 

In the circumstances, the Examiner was not justified in refusing ap- 
pellants’ repeated requests that he exercise his authority to take deposi- 
tions to ascertain the extent of non-observance of the contract wage (145, 
153-55). Appellants’ evidence, it is true, was based partly on hearsay 
and rumor. But merely because a court is warranted in rejecting such 
evidence as between private parties does not mean that an administrative 
agency, which is not unaccustomed to hearsay, may reject it for any pur- 
pose. Here that evidence was offered for a limited purpose - not to 
prove what the wage was, but merely to show that the contract data was 
Suspect. In view of this, we think appellee could 
not very well dismiss appellants’ evidence as not probative of the extent 
of contract violations, when appellants had not purported to, nor were 
22 In this suit for wages due under a UMW collective bargaining agreement, and for unpaid overtime, 


the court found that "payments made to the plaintiffs were substantially below rates provided by the 
Districts Agreements,” 152 F.2d at 55, 
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they able to, present conclusive proof in view of their limited resources 
and the unwillingness of union operators to reveal that they were not in 
compliance with the union contracts. As the operator in the Gatliff case 
said, in explaining his refusal to put in writing a verbal variation from 
the UMW contract: 


"I didn’t want to publish the terms under which the Gatliff 
Coal Company and the United Mine Workers had made a 
variation in this contract, as it might establish a prece- 
dent in the district which would be troublesome. . ." 
152 F.2d at 55. 


Ascertainment of the extent of contract violations was, therefore, pe- 
culiarly within the Secretary's province. 

Appellee’s conclusion that he was justified in relying on the UMW 
contracts because appellants presented only some evidence - character- 
ized as "rumor" and hearsay - but not conclusive proof of their inaccuracy, 
arises from a misconception and disregard of his function in the admin- 
istrative process. An administrative agency does not do its duty when it 
decides on a poor or unrepresentative record. As Judge Frank so trench- 
antly points out in Isbrandtsen Co. v. United States, 96 F.Supp. 883, 892, 
(S.D.N.Y. 1951, 3 Judge Court) aff'd 342 U.S. 950 (1952),an administra- 
tor is called on to make a "right" decision in the public interest, nota 
"right" decision as between interested parties.“ In so doing, the burden 
was on appellee, not appellants to assure thatthe record contained all in- 
formation necessary to resolve the controverted issues. Cf. Clarksburg 
Publishing Co. v. F.C.C., 96 U.S. App. D.C. 211, 214-215, 225 F.2d 
511, 514-515 (1955). Appellee could not properly ignore the hard facts 
that the depression and widespread unemployment in the coal industry in 
the Virginia area in 1954 provided strong confirmation of appellants’ 
position that contract violations were common and that the union wage 
might prevail no longer in that locality or in the relevant production dis- 


tricts. In failing to make an independent investigation of the facts, he 


treated this as an adversary proceeding and abdicated his function to 


23 See also Landis, The Administrative Process 34-46 (1938); Davis, Administrative Law 476-83 (1951). 
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a explore and evaluate all factors vital to the public interest. Federal 
Communications Commission v. Pottsville Broadcasting Co., 309 U.S. 
s 134, 142-43 (1940); accord, Pinellas Broadcasting Co. v. Federal Com- 
\ munications Commission, 97 U.S. App. D.C. 236, 240; 230 F. 2d 204, 


208, cert. den. 350 U.S. 1007 (1956). 

Moreover, the unreliability of the contract rate in determining the 
prevailing minimum here is even more apparent when other wage pro- 
ceedings, which applied adifferent standard of probative evidence, are 

compared. First, appellee's unqualified adoption of the UMW proposal 

| despite its limitations contrasts sharply with his action in the Woolen 
Proceeding. 19 F.R. 535 (1954). There union data, consisting of col- 
lective bargaining agreements and lists showing plants and their locations, 

: number of employees and minimum wages paid both union and non-union 
employees, was rejected partly because of "limitations" revealed when 
the industry association "questioned the accuracy of the minimum rates 
shown for a number of establishments included in the unions' listing" 
and showed "that some listed establishments were no longer operating." 
19 F.R. at 539-40 (1954). This was precisely the showing appellants 
made here. In wool, however, the "limitations" made the data sus- 
pect and caused primary reliance to be placed on BLS statistics. 

Second, appellee's reliance on the contract rate appears to be 

unique in wage proceedings. Ordinarily, he relies primarily on BLS sur- 


veys which are composed of payroll transcriptions of wages actually paid? ‘ 


24 “The wage surveys of the particular industry in question are the basic form of data on which every wage 
determination has been founded, In most cases they have been prepared by agencies of the Department of 
Labor itself, based on average hourly or median hourly earnings of workers in the particular industry, clas- 
sified by state, by plant, or by occupation, and taken from a selected sample of large and small plants 


picked from different sections of the country during a ‘normal* payroll period. . . ." Comment, The 
Determination of Prevailing Minimum Wages Under the Public Contracts Act, 48 Yale L.R. 610, 613-14 
(1939). 


The failure to make such a survey here may be explained by the rapidity with which the hearing was 
undertaken, in comparison with the time allowed for preparation of data in two prior proceedings no more 
complex than coal: 


Union Petition Informal Official 
Industry Submitted Panel Conf, Notice Hearin 
Coal Dec. 15, 1954 None Jan. 1, 1955 Feb. 1, 1955 
Textile (17 F.R. 11197) Jan. 23, 1952 Mar, 4, 1952 July 26, 1952 Sept. 3, 4, 5, 1952 
Woolen & Nov, 16, 1951- Jan. 15, 1952 Mar, 25, 1952 May 15, 1952 


Worsted (19 F.R. 535) 


The lapse of only six weeks between union petition and hearing in effect left appellee with fe but a 
/Footnote 24 continued on following page 
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Out of 15 recent wage proceedings we have reviewed, in only one other - 
and that in 1949 - was primary reliance placed on collective bargaining 
agreements, but there, unlike here, the evidence was "not seriously e 
questioned. "?° In one other which lacked an impartial BLS survey, the 
determination rested on industry data, but again no question of its validity 
was raised.”° Of the other twelve, in nine the BLS survey served as the 
primary data, even though union and industry data was also presented;”” 
in three the BLS data was used along with the union and industry ma- 
terial?® The pattern reflects appellee's consistent attitude, notably 
absent here, that the data supplied by interested parties is not ordinar- 
ily as accurate or probative as a survey of an impartial body such as the 
BLS” 

The determination in the Drug, Medicine, and Toilet Preparations 
Industry proceeding, in which the UMW was also involved, forcefully 
illustrates the principle that the collective bargaining rate cannot be 
taken as an infallible guide to the prevailing minimum. For the Drug and 
Medicine branch, the UMW recommended $1. 20 per hour "based upon a 
study of existing contracts," the AF of L union $1.22, based on union 
contracts and BLS tabulations, and the CIO union, $1.10. 17 F.R. at 
519. Yet appellee, relying primarily on the BLS survey, found 93 cents 


/ Footnote 24 continued from preceding page/ 

presumption from the contract wage, As appellee himself pointed out in this proceeding (in explanation of 
the use of 1953 rather than 1954 data), the “collection and tabulation of statistics as comprehensive in 
scope as those detailing the employment and production of individual mines in the soft coal industry is a 
sizeable task requiring considerable time” (33). Clearly the task of making a wage survey is equally 
“sizeable,” 


25 fron and Steel, 14 F.R, 4668 (1949). 
26 Surgical Instruments, 17 F.R. 520 (1952). 


27 Woolen and Worsted, 19 F.R. 535 (1954), 18 F,R. 575 (1953); Metal Furniture, 18 F.R, 569 (1953); 
Paper and Pulp, 18 F.R, 572 (1953); Drug, Medicine and Toilet Goods, 17 F.R. 518 (1952); Textile, 

17 F.R. 11197 (1952); Paint and Varnish, 17 F.R. 611 (1952); Soap, 15 F.R. 586 (1950); Chemical and 
Related Products, 15 F.R. 9238 (1950); Dental Goods, 16 F.R. 3185 (1951). 


28 small Arms Ammunition, 17 F.R. 2573 (1952); Aircraft Manufacturing 15 F.R. 3809 (1950); Flint 
Glass Industry, 14 F.R. 3995 (1949). 


29 This attitude was apparent from the beginning, “Wage data has regularly been submitted also by 

individual manufacturers, trade associations and labor organizations; but such data has usually not been 
found adequate to serve as a basis for wage determination, and as a result has been used only supple- i 
mentarily.” Comment, 48 Yale L.J, 610, 613, fn. 21. | 
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to be the wage. Similarly, for the Toilet Preparations and Cosmetics 
Branch, where the UMW and AF of L union recommended $1.05 based 
on existing contracts, the wage was set at 85 cents.°° What appellee 
rejected there he apparently is willing to consider substantial evidence 


here. 


Il. Appellants were Deprived of the Fair Hearing 
Required by Due Process in that the Determina- 
tion was Based on an Evaluation which was not 
part of the Record and as to which no Opportunity 
for Cross-Examination and Rebuttal was afforded. 


UMW Exhibit 8 set forth,according to the 10 areas and states con- 


tained therein, listings entitled "Name of Coal Company," "Name of 
Mine," "Address of Mine," "Tonnage", and "Employees" for 1953 
(87). The record did not contain data of this nature broken down on a 
production district basis. Obviously rearrangement of the UMW data 
according to production district *4 was necessary to reach a conclusion that 
wenttothe heart of this proceeding — that a majority of 1953 tonnage and 
employment according to production district was accounted for by UMW 
signatories. Appellee admitted, but not until the Final Determination, 
that this rearrangement was made after the hearing with the "aid of a 
Rand-McNally Commercial Atlas and a Postal Guide" (49). °° 

Thus the conclusion was based on an evaluation along production 
lines which was made (1) by resort to two documents outside the record; 
(2) by the rearrangement of the data in the record on the basis of those 
two documents. No explanation of how appellee arrived at this conclu- 
sion, nor the rearrangement itself, appears in the Proposed Determination, 
30 The result was similar in Chemical and Related Products, where the UMW recommended a $1, 21 
minimum based on half the plants covered by its contract. 15 F.R. 9238, 9239(1950). Because the 


BLS survey showed that only 31.2% of the plants paid $1, 20 or more to all plant workers, appellee set 
wages for three separate branches, based on the survey, at 95 cents and $1.15, 85 cents, and $1, 40. 


31 The relocation of mines from the state locations to prodwtion districts was not a minor task since, 
as the Hearing Examiner remarked, ". . . the area /sic/ and the groupings in the petition did not 
coincide in any way, shape or form , . . with those production districts, (Tr. 568). 


32 Appellee admits that the “analysis, collation, and assembly of data took place after the hearing 
and records were closed, but denies that the determination is based upon sources not included in the 
record, . .” (82-83). 
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other than the oblique statement "The information contained in the record F 
makes it possible’ to make the evaluation for each district (38). It was 
not until the Final Determination in response to appellants’ exceptions, 
that he purported to explain the method used, though without specific 
reference to the record (48-50). He then adds that a "recheck confirms" 
his original conclusions (49). From the viewpoint of the degree of pro- 
cedural protection afforded appellants, it was bad enough that appellee 
delayed until the Final Report the revelation of the method used. But 
even at that point, neither the documents referred to, the facts or figures 
noticed therein, the rearrangement made therefrom, nor the "recheck" 
appears in the record.” All that appears is the Secretary's bare con- 
clusion and a general explanation of the method used. 

Appellee never so stated, but presumably he made the rearrange- 
ment in the following way>4 Where districts cut across state lines, the 
county of the union mine was ascertained from the Postal Guide on the basis 
of the "address of mine" given. Then the counties were allocated to a pro- 
duction district. Where districts traversed counties, 'maps' were used to 
locate the district line and allocate the mines to a district on the basis 
of the "address of mine" given. Then it was necessary to add up the pro- 
duction and employment of each union mine to reach the union total by 
production district. And these figures had to be compared with the total 
production and employment on a production district basis in order to con- | 
clude that union production and employment "prevailed" in each district. 

It is evident that the decision of a fundamental issue was made without 
affording appellants a hearing, or an opportunity to know the facts or 
challenge the result, or an opportunity for cross-examination. In so 
doing, appellee deprived appellants of a fair hearing and violated Section 
7(c) of the Administrative Procedure Act which confers a right to cross- 
examination to the extent necessary for a full and true disclosure of the | 
33 Compare Mitchell v, Covington Mills, No. 12650, where after the hearing, the Secretary prepared 
a series of supplementary tabulations, which were, by the Notice of Proposed Determination, incorpo- | 


rated into the record and made “available to any interested party for examination and comment.” | 
Reply Brief for Appellant, 16. 





34 See 77-78. 
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facts; and 7(d) which requires that where agencies take official notice of 
extra-record facts they shall so state in the record so that "any party 
shallon timely request be afforded an opportunity to show the contrary." 
2 U.S.C. 1006 (d); Sen. Doc. No. 248, 79th Cong. 2d Sess. 209 (1946). 

These sections recognize the unvarying principle laid down by the 
Supreme Court that, while administrative agencies may act on material 
outside the record by proper use of official notice,” a fair hearing is 
denied by resort to extra record data, particularly where it is signifi- 
cant to the determination, without affording parties an opportunity to 
know and rebut this data. Ohio Bell Telephone v. Public Utilities Com- 
mission, 301 U.S. 292(1937); United States v. Abilene & Southern Ry., 


265 U.S. 274 (1924); Market Street Railway v. Railroad Commission, 
324 U.S. 548, 562 (1945); Interstate Commerce Commission v. Louisville 


& Nashville Railroad, 227 U.S. 88, 93 (1913). ; 
oe . a Public Utilbhes Comass: 
The situation in the Ohio Bell Telephone case, supra, wheré/antIce 


order was reversed for lack of an opportunity to rebut extra-record 
material, is almost on all fours with this case.” That case, as this one, 
involves the collection of information from documents outside the record 
and its application to evidence in the record, without setting forth such 
material. There, as here, disclosure of the method and ultimate result 
was made only in the Final Order, and there was no chance to challenge 
it. And there, as in this case, the evaluation based on extra-record in- 
formation "is not collaterally involved but is the very point in issue." 


301 U.S. at 301. 


35 Administrative agencies are not, of course, confined by the narrow limits of judicial notice, but it is 
equally clear that the special leeway which they have extends only to matters which are peculiarly within 
their expertise, such as annual reports supplied by the parties themselves. Market Street Railway v, Railroad 
Commission, 324 U.S. 548, 562 (1945) (characterizing objections to noticing the company's own reports as 
“formal” and having “no substantial bearing"); State of Wisconsin v. Federal Power Commission, 91 U.S. 
App. D.C. 307, 201 F.2d 183 (1952) cert, den. 345 U.S. 934 (1953). In an appropriate case, however, 
even notice of official reports without introducing them into the record may be deemed prejudicial. United 
States v, Abilene & Southern Ry., 260 U.S. 274, 286-290 (1924). 


36 The ee in accord with its notice, fixed a valuation of property as of 1925. In its Final Report, “with- 
out warning or even the hint of warning, " (Id at 300), it undertook for the first time to fix land valuations 
for 1926-1933 by taking judicial notice of price trends during those years, For land valuation trends, it ex- 
amined tax values in communities where the company had real estate; for building trends, it looked to 
“price indices of the Engingesing News Record, a recognized magazine in the field of engineering construc- 
tion,” In holding that the, ete refusal to permit the company to rebut this evidence was error, the court 
said that by noticing not only a decline but also the extent of decline, the agency had expanded the con- 
cept of official notice beyond reasonable limits. 
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Mr. Justice Cardozo said for the court, in language particularly 
appropriate here: 


"Moreover, notice, even when taken, has no other effect 
than to relieve one of the parties to a controversy of the burden 
of resorting to the usual forms of evidence. ‘Wigmore, Evidence, 
sec. 2567 ...' It does not mean that the opponent is prevented 
from disputing the matter by evidence it believes to be disputable.” 
301 U.S. 301-2. 


What the Supreme Court found to be the "deeper vice" from the stand- 
point of due process is so nearly identical with the vice in this proceeding 
that our position is strikingly illustrated by a paraphrase of the court's 
words: 


™. . . even now we do not know the particular. or evidential 
facts of which [appellee] took judicial notice and on which [he] 
rested [his] conclusion . . . Not only are the facts unknown; 
there is no way to find out. . . [Appellee] withholding from the 
record the evidential facts that [he] has gathered here and there, 
contents [himself] with saying that in gathering them [he] went 
to [a Rand McNally Commercial Atlas] and [a Postal Guide], as 
if a judge were to tell us, 'I looked at the statistics in the 
Library of Congress, and they teach me thus and so!’ This 

will never do if hearing and appeals are to be more than empty 
forms." 301 U.S. at 303. 


The evidential facts which appellee failed to disclose, after reference to 
the Atlas and the Guide, were the names of the mines listed in UMW 

Ex. 8 which were allocated to a particular production district, the coun- 
ties assigned to those mines for purposes of the allocation, the means by 
which this was done, the names of those included and those eliminated 
from the evaluation and the figures which were used to estimate total 
union and non-union production and employment within each district. 

Thus no real opportunity was afforded appellants to object at the adminis- 
trative level to taking official notice of the Guide and Atlas and to the re- 
arrangement made therefrom, since this was disclosed for the first time 


in the Final Determination and appellants could not very well show the 


errors in the rearrangement without knowing what it was.*’ 


- Appellants excepted to the production district allocation because it was made without hearing and 
opportunity for cross-examination. 
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The fact that some of this evidence, as appellee suggests, may have 
been subject to cross-examination in connection with the proposed ten 
area Classification, does not meet appellants’ contention that the evalua- 
tion made from that evidence along production districts lines also must 
be subject to cross-examination. 

Its importance is illustrated in connection with testimony relating to 
the closing in 1954 of mines listed in UMW Ex. 8. Such testimony has 
relevance only with reference to an appropriate locality where it is sought 
to show that, because union mines with certain tonnage and employment 
have shut down, the non-union wage now prevails.*® Appellants’ testimony 
with respect to the closing of mines related only to Virginia, (supra p. 8), and was 
elicited in an attempt to show that Virginia should be set apart from the 
remainder of Area A because the union wage did not prevail in Virginia. 
Appellee found to the contrary, though he said the evidence as to union 
versus non-union employment was conflicting for 1954. But since the 
mines in UMW Ex. 8 were not allocated to Districts 7 and 8 until after 
the record closed, appellants did not present testimony with respect to the 
closing of mines which were allocated to areas grouped with Virginia in 


Districts 7 and 8 in order to show that the union wage does not prevail 


in those localities. In addition to Virginia, these areas include, in Dis- 


trict 7, counties in Southern West Virginia (53) and in District 8, Tennes- 
see, Kentucky, North Carolina and Central West Virginia (54). 

Appellee noted that his conclusion that the union wage predominated 
in those production districts would be unaffected even if all the mines 
operating under the union agreement in 1953 "which are shown by the 
record" to have been out of operation at the time of hearing are excluded 
in arriving at union totals (49, fn. 3). But this magnanimous gesture de- 
pends on the erroneous assumption that the record was complete with 
respect to the closing of mines. It was not complete when appellants had 
no knowledge of, and therefore did not elicit testimony with respect to the 


mines that were, along with Virginia, allocated to Districts 7 and 8. 


38 In this context, appellee's finding that “even if the total loss /14%/ in coal production between 1953 


and 1954 were attributable to mines paying wages not less than those called for in the UMWA agreements, ” 
80% would still be produced by signatories in the United States, is meaningless. That finding could be true 
and still not determine whether the non-union wage prevailed in a particular production district if, for ex- 
ample, 10% of the drop in production of union mines were concentrated in one district. 
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Appellee admits there are a "few instances" in which doubt exists a 
as to the location of a mine in one of two adjoining districts but says it : 
makes no difference whether they were allocated to one district or 
another (48, fn. 3). We do not know the "few instances, "' or how he de- 
cided which they were, or what their production and employment was, 
whether they were paying the union wage, nor have we had a chance to 
ascertain whether there were others whose location is doubtful. We are 
asked to take on faith appellee's assurance that "in no instance could the 
location of such mines in one district or the other affect the conclusion 
that a majority of tonnage and employment "in each district is covered 
by signatories." Ibid. 

The right to an opportunity to know and rebut extra-record informa- 
tion does not dissolve merely because appellee says his conclusion would 
not be changed. Under the Ohio Bell case, that right in a case like this, 
where the extra-record material is of crucial importance, exists whether 
or not prejudice can be shown, and certainly irrespective of whether the 
agency thinks its conclusion would differ. 301 U.S. at 305. Cf. Market 
Street Railway v. Railroad Commission, 324 U.S. 548, 562 (1945). Even 
more important, the absence of such data from the record vitiates this 
court's review function in determining whether there is substantial evidence 


to support appellee's conclusion. See 301 U.S. at 303. 


IV. 


The Determination of the same prevailing minimum wage for 
Production Districts 1 - 4, 6-8 and10is invalid as inconsistent 
with basic findings that the production districts are competitive 
entities and have wage differentials. 


"The grounds upon which an administrative order must be judged are 
those upon which the record discloses that its action was based." Securi- 
ties and Exchange Commission v. Chenery, 318 U.S. 80, 87 (1943). Ap- 
pellee's two interrelated conclusions are that (1) the production districts 


are appropriate localities; (2) a wage of $2. 245 prevails in 
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Production Districts 1-4, 6-8 and 10°° Basic to the first conclusion are the 
following findings, inter alia: that the production districts are separate 
competitive entities; that a "well-defined pattern of wage differentials 
exists according to production district;'' and that a "separate wage deter- 
mination" for each district is necessary. See Proposed and Final 
Determinations (25-29, 48). ‘Instead of following [these] findings to what 


would appear to be their logical conclusion" *° 


when it came to Setting a 
wage, i.e., a different wage for each district, appellee determined the 
same minimum wage for eight localities. 

Though appellee recognized that there was some overlapping com- 
petition between production districts,he rejected the idea that he should 
"determine prevailing minimum wages for any area larger or smaller 
than a production district" on the following explanation. In most indus- 
tries, the costs of manufacture nationwide are equalized with respect to 
most factors other than wages, and a uniform wage floor for competitors 
is necessary to avoid variations which might have a ''decisive competitive 
effect." (26). In coal, however, he found that costs and other economic 
and natural factors vary widely throughout the industry, so that variations 
or differentials in wages balance these factors and thus maintain compe- 
tition. These differentials, appellee said, developed along production dis- 
trict lines, and thus the production districts are competitive entities and 
appropriate localities. In appellee's words: 


(1) "The existence of these varying economic characteristics 
and the fact that historically they have been considered in the 
development of the differentials between the minimum wages 
prevailing in competing districts are persuasive reasons for 
using a district approach in this determination rather than 
alternative areas suggested at the hearing"; (48) 


(2) The record shows a "well-defined pattern of differentials 
existing between the minimum wages prevailing according to the 
production districts"; (27) 


oo The Secretary of Labor is authorized to fix a single, industry-wide minimum wage where competition 
is industry wide, Mitchell v. Covington Mills, 97 U.S. App. D.C. 165, 229 F, 2d 506, cert, den. 350 
U.S. 1092 (1956). A fortiori he may fix geographic differentials where the competitive area or locality 
is smaller. We think there is little point in setting up separate localities unless the wage rate is different 
in each. 








40 Spiegel v. Public Utilities Commission, 96 U.S. App. D.C. 307, 310, 226 F. 2d 29, 32, cert. den. 
350 U.S. 904 (1955). 
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(3) The "differentials in UMWA wage rates between different 
competing districts have historically taken into consideration 
all of the varying factors which affect the ability of mines in 
different districts to compete, so that the wage differentials 
would not be a controlling factor in competitive advantage. 
(T. 22-23, 37, 80, 83, 291, 437)." (27) 


That the determination and findings are not logically related is 
plain. One of the essential reasons for choosing the districts as appro- 
priate localities and making a separate wage determination according to 
production districts, rather than one which covers a larger competitive 
area, is that wage differentials exist according to districts -- and these 
differentials balance or equalize "variations" in factors other than wages 
within each district (27, 48). Thus competition between production dis- 
tricts, to the extent it exists, depends on the existence of wage differen- 
tials between the districts. Yet no differential was determined as between 
Production Districts 1-4, 6-8 and 10, and there is no finding that these 
districts are not competitive. It should be noted that the result of the 
determination is to give the UMW what it peereeee aa -- a $2. 245 
wage in a geographical area identical with Area A -- even though that 
proposal was rejected by appellee as unsubstantiated on the record (18-19). 

ff the finding is proper that there is a well-defined pattern of wage 
differentials between production districts essential to maintain competi- 
tion, and that this is the reason for uSing a district rather than area 
breakdown, then a determination of the same prevailing minimum wage 
for eight districts is invalid as inconsistent with that finding. If, on the 
other hand, the determination of a single minimum for all these districts 
is proper, then the conclusion that each is an appropriate locality rests 
partly on an invalid basis, since the single wage presumably balances all 
other factors within the area comprising all such districts, and that area, 
not the district, should be established as the appropriate locality. 

The inconsistency may be explained by the fact that, judging 
from his citations to the transcript, (supra, par. (3) ), appellee 


appears to have predicated his findings as to the existence of wage 


differentials according to production districts on 
40a 


Except for District 5, Michigan, for which no wage determination was made (53). 
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testimony of proponents relating to the area breakdown.*! We do not now, 
however, ask this court to determine which of the basic findings, if any, 
is factually true. The inconsistency between findings and determination 
makes clear that the "grounds upon which the agency acted in exercising 
its powers [are not] those upon which its action can be sustained, " and 
the order is invalid. Securities and Exchange Commission v. Chenery, 
318 U.S. 80, 95 (1943). 


V. A determination of a prevailing minimum wage may not 
include portal-to-portal pay which non-union operators 
do not pay by custom, contract, or practice. 


The Secretary admits, and there is no question on this record, that 
the hourly $2. 245 wage includes within it an amount representing com- 
pensation for portal-to-portal activity, usually referred to as "one- 
ninth.'' The Secretary adopted the UMW proposal for the $2. 245 rate 
which was "computed on a portal-to-portal basis."' (See R. 85). That 
rate is obtained by dividing by eight the daily rate of $17.96 which, as 
appellee recognizes, "includes compensation for travel time within the 
mine." (50). This means that the hourly rate is determined by a for- 
mula which includes within that rate an increment designed to reflect 
payment for portal-to-portal time. It is important to note that this in- 
crement is an arbitrary amount in that it bears no relation to actual 
travel time (169). 

The formula works in this way (See 165). Assume a basic rate for 
an 8-hour shift of $8.74. Add one-ninth - 97¢. Add the increment pre- 
scribed by contract - $8.25 (90). Total - $17.96. Divide this by eight 
for the hourly wage of $2.245. It is clear that the 97¢ is "distributed" 


41 mr. Lewis" testimony (99, 102, Tr. 22, 37) referred to the “areas set forth in the petition.” (See 
also 18, 101). He did not refer to the relationship between wage differentials and competition, He testi- 
fied that (1) the areas proposed by the UMW are “natural competitive areas (99); (2) the rates in those 
areas have been laboriously worked out and take into consideration “every local condition" (102), Mr. 
Owens (107, Tr. 80) said that the “minimum hourly wages that prevail in all the geographic areas that 
exist in our collective bargaining contract, the rates enumerated in these 10 areas. . ." came about be- 
cause the operators decided that the men should receive those wages, Mr, Lamb (122, Tr. 291) said only 
that "companies with UMW workers are equalized as to wages." Mr, Hawthorne (125, Tr. 436-7) testi- 
fied that there were common factors which warranted choosing the proposed areas, 





46 

or allocated among the eight hours - and does not represent a separate 
payment for actual time traveled. If the one-ninth were not included, 
the total daily rate would be $8.74 plus $8. 25 totaling $16.99, for an 
hourly rate of $2.124. Thus appellee has found a minimum wage to be 
prevailing which includes compensation for an indefinite amount of travel 
time. 

The foregoing demonstrates the error of the Secretary's contention 
that the minimum hourly rate is the prevailing rate for one hour's work 
and therefore 


"whether a particular operator is required to pay this rate 
portal-to-portal or only for time spent at the mine face is 
dependent entirely on those circumstances governing the com- 
pensability of travel time under the Portal-to-Portal Act of 
1947."* (50) 


First, this is not the rate paid for one hour's work; it is the rate paid 
for one hour's work plus a bonus divided among the working hours of the 
day. And since "this rate" already includes compensation for portal-to- 
portal which is not dependent on actual travel time, it is clear that the 
operator who is required to pay "this rate” is paying for portal-to-portal 
time. 

Appellee would argue that a union operator, who pays portal-to-portal 
by contract must pay $2.245 for 8 hours, which includes actual work time 
and travel time. But a non-union operator, who does not customarily pay 
portal-to-portal, must pay $2. 245 only for the number of hours actually 


worked and can compute and disregard travel time °° While it is true that 


under this calculation, the total daily earnings of a non-union employee 


might be less, the fact remains that the hourly rate at which his daily 


42 As an actual practical matter, computing travel time in the coal industry is a difficult task because it 
may differ from day to day and according to the mine. As Witness Stearns explained: “The shift worker, 
under the portal-to-portal, is paid from the time the man enters the portal, Now, that would vary at each 
mine and in a large degree for the men within that mine. Some of those men might only have to go under- 
ground say a quarter of a mile before they start their regular duties. Some of those men might have to go 
underground and we had one such mine, as far as four miles, before they would start their regular duties, 
You can see that as you first start a mine the portal-to-portal payment on the day workers is not of any 
particular significance, but as your mine gets further under the hill and it takes longer to transport those 
men in and out then it is of quite a lot of significance . . , .” (176-77) (Emphasis supplied), This may 
explain why the union operators, rather than keep books, pay an arbitrary amount for portal-to- portal. 


Being small, unmechanized, and relatively mobile, non-union operators would find the bookkeeping job 
an insuperable burden, 
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earnings are computed is the same for both union and non-union, and 
that this figure is one-eighth of a total daily rate which includes additional 
compensation for portal-to-portal time, | not for time actually worked. 

Appellee held that the payment of portal-to-portal time was ir- 
relevant to this proceeding (37). We think not. We contend that appellee 
cannot exercise his authority under the Walsh-Healey Act without con- 
sidering a "congressional expression of fundamental policy" *8embodied 
in the Portal-to-Portal Act with which Walsh-Healey is closely related. 
The Portal-to-Portal Act, 29 U.S.C. 254(a) and (b), provides that: 


", . . no employer shall be subject to any liability or 
punishment under. . . the Walsh-Healey Act. . . on account 
of the failure of such employer to pay an employee minimum 
Wases .«<« «<" 


for so-called portal-to-portal activities unless those activities are 
compensable by contract, custom or practice in effect at the time of 
such activity. “* The "liability or punishment" under Walsh-Healey 
to which contractors with the government are subject if they breach 
is a suit by the United States for liquidated damages. 41 U.S.C. 36. 
See Unexcelled Chemical Corp. v. United States, 345 U.S. 59, 63 and 
fn. 3 (1953). The object and effect of the Portal-to-Portal Act on 
these suits is to extinguish an employer's liability to pay for portal- 
to-portal activity when he does not ordinarily compensate for such 
activity. Sen. Rep. No. 48, 80th Cong. ist Sess. 46-49 (1947). 
Appellee's determination here would have precisely the opposite 
effect. It would mean that non-union employers like appellants who do 


not by contract, custom, or practice pay portal-to-portal would, if they 


43 City of Pittsburgh v, Federal Power Commission, 237 F.2d 741, 754(D.C. Cir. 1956) holding that the 
FPC could not, in granting a Certificate, ignore the anti-trust laws merely because enforcement of those 
laws was committed to the Attorney-General, 


44 “The rule laid down is that activities which take place either prior to the time at the beginning of his 
workday, when such employee terminates his principal activity or activities, are activities (called portal- 
to-portal activities) which are not compensable except by contract or by a practice or custom not inconsis- 
tent therewith." Sen. Rep. No. 48, 80th Cong. lst Sess, 46 (1947). 


These exemptions are limited to those individual establishments where they are actually applicable and 
in no circumstances were intended to cover an entire industry. See Sen. Rep, No. 48, supra at 48-49, 
Therefore the UMW contract which may be said to establish a custom in a portion of this industry has no 
relevancy to the application of the Act to those mines where the contract was not in effect and where no 
custom existed for compensating portal-to-portal time, 
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wish to contract with the government, be required to stipulate they would 


make such payment. While admittedly contracting with the government is 
a voluntary matter, the conditions imposed with respect to it must be 
non-discriminatory to all bidders. They are discriminatory when, as 

a condition of obtaining government business under Walsh-Healey, ap- 
peliants would be compelled to incur an obligation from which they are 
expressly relieved by the Portal-to-Portal Act while union operators 

are required to stipulate only to that for which they would be obligated 
under that Act. 


It is no answer to Say that appellants could invoke their portal-to- 
portal defense to a suit for liquidated damages under Walsh-Healey if 
they fail to carry out their stipulation to the extent of the portal-to-portal 
increment. Whether, in view of the potential conflict between the two 
laws, that defense would be successful is speculative. But, whatever 
the outcome, it is clear that needless litigation would result. Appellants 
should not be compelled to violate Walsh-Healey to test their rights 
under the Portal-to-Portal Act. This only points up the uncalled for 
consequences that are brought about by a determination computed on a 
portal-to-portal basis. 


It is evident, therefore, that appellee erred in setting a minimum 
wage under Walsh-Healey without regard to the provisions and policy 
of the Portal-to-Portal Act. Just as the policy of the anti-trust laws, 
which the Federal Power Commission does not enforce, is "within 
the ambit of the Commission's power" to consider in granting a 
certificate, City of Pittsburgh v. Federal Power Commission, 237 
F.2d 741, 754 (D.C. Cir. 1956) so is portal-to-portal pay a proper 


consideration for appellee here. 
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CONCLUSION 


It is respectfully submitted that the determination was made 
without observance of the procedure required by law, was predicated 
on insubstantial evidence and is inconsistent with appellee's findings. 
It is, therefore, invalid and the court's order below should be re- 


versed. 


If only appellee's position with respect to the open market issue 
is deemed invalid (Point I), the most appropriate disposition of this 
case would be reverse and remand it to the District Court with direc- 
tions to retain jurisdiction until it has been determined whether coal is 


usually purchasable on the open market. 
Respectfully submitted, 
Landis, Cohen, Rubin & Schwartz 
Wallace M. Cohen 
1832 Jefferson Place, N.W. 
Washington 6, D. C. 
Fred B. Greear 
Norton, Virginia 
Attorneys for Appellants 
Of Counsel: 


James M. Landis 
New York, New York 


Selma M. Levine 
Washington, D.C. 
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SUPPLEMENT OF STATUTES AND REGULATIONS 


Walsh-Healey Public Contracts Act, as amended 
403,626, 35° ° °@& 6809 + ° 7 7© © 
In any contract m ade and entered into by any executive depart- 
ment, independent establishment, or other agency or instrumentality 
of the United States, or by the District of Columbia, or by any 
corporation all the stock of which is beneficially owned by the 
United States (all the foregoing being hereinafter designated as 
agencies of the United States), for the manufacture or furnishing of 
materials, supplies, articles, and equipment in any amount exceeding 
$10,000, there shall be included the following representations and 


stipulations: 


(a) That the contractor is the manufacturer of or a regular 


dealer in the materials, supplies, articles, or equipment to be 
manufactured or used in the performance of the contract; 

(b) That all persons employed by the contractor in the manu- 
facture or furnishing of the materials, supplies, articles, or 
equipment used in the performance of the contract will be paid, 
without subsequent deduction or rebate on any account, not less 
than the minimum wages as determined by the Secretary of Labor to 
be the prevailing minimum wages for persons employed on similar 
work or in the particular or similar industries or groups of in- 
dustries currently operating in the locality in which the materials, 
supplies, articles, or equipment are to be manufactured or fur- 
nished under said contract; 

* ac Bs 

41 U.S.C. Sec. 36: 

Any breach or violation of any of the representations and stipu- 
lations in any contract for the purposes set forth in section 35 of 
this title shall render the party responsible therefor liable to the 


United States of America for liquidated damages * * *; and, in 
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addition, the agency of the United States entering into such 
contract shall have the right to cancel same and to make open- 
market purchases or enter into other contracts for the com- 
pletion of the original contract, charging any additional cost to 


the original contractor. * * * 


41 U.S.C. Sec. 38: 

The Secretary of Labor is authorized and directed to administer 
the provisions of sections 35-45 of this title and to utilize such 
Federal officers and employees and, with the consent of the State, 
such State and local officers and employees as he may find neces- 
sary to assist in the administration of said sections and to pre- 
scribe rules and regulations with respect thereto. * * * The 
Secretary of Labor or his authorized representatives shall have 
power to make investigations and findings as provided in sections 
35-45 of this title, and prosecute any inquiry necessary to his 
functions in any part of the United States. The Secretary of Labor 
shall have authority from time to time to make, amend, and rescind 
such rules and regulations as may be necessary to carry out the 


provisions of sections 35-45 of this title. * * * 


41 U.S.C. Sec. 43: 
Sections 35-45 of this title shall not apply to purchases of 
such materials, supplies, articles, or equipment as may usually 
be bought in the open market; nor shall they apply to perishables, 
including dairy, livestock and nursery products, or to agricultural 
or farm products processed for first sale by the original producers; 
nor to any contracts made by the Secretary of Agriculture for the 


purchase of agricultural commodities or the products thereof. * * * 


.S.C. Sec. 43a(b): 
All wage determinations under section 35(b) of this title shall be 


made on the record after opportunity for a hearing. Review of 


any such wage determination, or of the applicability of any such 
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wage determination, may be had within ninety days after such 
determination is made in the manner provided in section 1009 

of Title 5 by any person adversely affected or aggrieved thereby, 
who shall be deemed to include any manufacturer of, or regular 
dealer in, materials, supplies, articles or equipment purchased 
or to be purchased by the Government from any source, who is in 


any industry to which such wage determination is applicable. 


41 U.S.C. Sec. 43a(c): 

Notwithstanding the inclusion of any stipulations required by 
any provision of sections 35-45 of this title in any contract subject 
to said sections, any interested person shall have the right of 
judicial review of any legal question which might otherwise be 
raised, including, but not limited to, wage determinations and 
the interpretation of the terms "locality", "regular dealer", 
manufacturer", and "open market". * * * 


Administrative Procedure Act 
U.S.C. Sec. 1 : 


* * * * * * *x 


(a) General notice of proposed rule making shall be published 
in the Federal Register (unless all persons subject thereto are 
named and either personally served or otherwise have actual notice 
thereof in accordance with law) and shall include (1) a statement 
of the time, place, and nature of public rule making proceedings; 
(2) reference to the authority under which the rule is proposed; 
and (3) either the terms of substance of the proposed rule or a 
description of the subjects and issues involved. Except where 
notice or hearing is required by statute, this subsection shall 
not apply to interpretative rules, general statements of policy, 


rules of agency organization, procedure, or practice, or in 


any situation in which the agency for good cause finds (and 


incorporates the finding and a brief statement of the reasons 
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therefor in the rules issued) that notice and public procedure 
thereon are impracticable, unnecessary, or contrary to the 
public interest. 

{b) After notice required by this section, the agency shall 
afford interested persons an opportunity to participate in the rule 
making through submission of written data, views, or arguments 
with or without opportunity to present the same orally in any 
manner; and after consideration of all relevant matter presented, the 
agency Shall incorporate in any rules adopted a concise general 
statement of their basis and purposes. Where rules are required 
by statute to be made on the record after opportunity for an agency 
hearing, the requirements of sections 1006 and 1007 of this title 
shall apply in place of the provisions of this subsection. 


> U.S.C. Sec. 1006: 
In hearings which section 1003 or 1004 of this title requires 
to be conducted pursuant to this section - 
* * * * * * * 
(b) Officers presiding at hearings shall have authority, sub- 
ject to the published rules of the agency and within its powers, to 
* * * (4) take or cause depositions to be taken whenever the ends 


of justice would be served thereby, * * * 


(c) Except as statutes otherwise provide, the proponent of a 


rule or order shall have the burden of proof. * * * Every party 
shall have the right to present his case or defense by oral or docu- 
mentary evidence; to submit rebuttal evidence, and to conduct such 
cross-examination as may be required for a full and true disclosure 
of the facts. * * * 

(dq) * * * Where any agency decision rests on official notice 
of a material fact not appearing in the evidence in the record, any 
party Shall on timely request be afforded an opportunity to show 


the contrary. * * * 
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2 U.S.C. Sec. 1009: 
Except so far as (1) statutes preclude judicial review or 
(2) agency action is by law committed to agency discretion- 
* * 3K sd ca ae 
(e) So far as necessary to decision and where presented the 
reviewing court shall decide all relevant questions of law, inter- 
pret constitutional and statutory provisions, and determine the 
meaning or applicability of the terms of any agency action. It shall 
* * * (B) hold unlawful and set aside agency action, findings, and 
conclusions found to be (1) arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law; * * * (3) 
in excess of statutory jurisdiction, authority, or limitations, or 
short of statutory right; (4) without observance of procedure re- 
quired by law; (5) unsupported by substantial evidence in any case 
subject to the requirements of sections 1006 and 1007 of this 
title or otherwise reviewed on the record of an agency hearing 
provided by statute; or (6) unwarranted by the facts to the extent 
that the facts are subject to trial de novo by the reviewing court. 
In making the foregoing determinations the court shall review the 
whole record or such portions thereof as may be cited by any 
party, and due account shall be taken of the rule of prejudicial 
error. 
Portal-to-Portal Act 
29 U.S.C. Sec. 254: 
(a) Except as provided in subsection (b), no employer shall be 
subject to any liability or punishment, under the Fair Labor Standards 
Act of 1938, as amended, the Walsh-Healey Act, or the Bacon-Davis 
Act, on account of the failure of such employer to pay an employee 
minimum wages, or to pay an employee overtime compensation, for 
or on account of any of the following activities of such employee 
engaged in on or after May 14, 1947 - 
(1) walking, riding, or traveling to and from the actual place 


of performance of the principal activity or activities which such 


employee is employed to perform, and 
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(2) activities which are preliminary to or postliminary to 
said principal activity or activities, which occur either prior to the 
time on any particular workday at which such employee commences, 
or subsequent to the time on any particular workday at which he 
ceases, such principal activity or activities. 

(b) Notwithstanding the provisions of subsection (a) of this 
section which relieve an employer from liability and punishment 
with respect to an activity, the employer shall not be so relieved 
if such activity is compensable by either - 

(1) an express provision of a written or nonwritten contract 
in effect, at the time of such activity, between such employee, his 
agent, or collective-bargaining representative and his employer; 
or 

(2) a custom or practice in effect, at the time of such activity, 
at the establishment or other place where such employee is employed, 
covering such activity, not inconsistent with a written or nonwritten 
contract, in effect at the time of such activity, between such em- 
ployee, his agent, or collective-bargaining representative and his 


employer. 


Pa 


41 C. F.R.(1949 Ed.) GENERAL REGULATIONS UNDER THE 
WALSH-HEALEY PUBLIC CONTRACTS ACT 

Sec. 201.2 (Statutory Exemptions). - Inclusion of the stipulation 
enumerated in Sec. 201.1 is not required in the following instances: 

(a) Where the contracting officer is authorized by the express lan- 
guage of a statute to purchase "in the open market," or where a purchase 
of articles, supplies, materials or equipment, either in being or virtually 
so, is made without advertising for bids under circumstances bringing such 
purchase within the exception to the General Purchase Statute, R.S. 3709, 


that is, where immediate delivery is required by the public exigency. 
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(b) Where the contract relates to perishables, including 
dairy, livestock, and nursery products ("perishables" cover 
products subject to decay or spoilage and not products canned, 
slated, smoked, or otherwise preserved); 

(c) Where the contract relates to agricultural of farm pro- 
ducts processed for first sale by the original producers; 

(d) Where the contract is by the Secretary of Agriculture 
for the purchase of Agricultural commodities or the products 


thereof; 


* aK * * *K 


UNITED STATES DEPARTMENT OF LABOR - PUBLIC CONTRACTS DIVISION - 
Rulings and Interpretations No. 3 


(Rev, 1953) 


Section 13. Open-Market Purchases 


(a) The Public Contracts Act does "not apply to purchases 
of such materials, supplies, articles, or equipment as may usually 
be bought in the open market."" The Act, section 9. 

(b) The stipulations set forth in the Act and section 201.1 of 
the Regulations need not be included in the contract "where the con- 
tracting officer is authorized by the express language of a statute 
to purchase 'in the open market,' or where a purchase of articles, 
supplies, materials, or equipment, either in being or virtually so, 
is mae without advertising for bids under circumstances bringing 
such purchase within the exception to the General Purchase Statute, 
R.S. 3709, that is, where immediate delivery is required by the 
public exigency." - Regulations, section 201. 2(a). 

(c) Open-market purchases in a general sense include pur- 
chases made at places where the particular articles are bought 


and sold in the manner in which purchases are ordinarily made 





between individuals, that is, without advertising for bids. How- 
ever, the open-market purchase exemption in the Public Contracts 
Act (sec. 9) by its terms applies only to such purchases as the 


Government usually makes in the open market. 
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(d) The usual method of open-market procurement by the ‘ 
Government includes purchases of two types: (1) purchases without 
advertising for bids under circumstances bringing the purchase within 
the exception to the General Purchase Statute, R.S. 3709, that is, 
where the public exigency requires immediate delivery of the goods; 
and (2) purchases of goods which the procurement agency is authorized 
by the express language of a statute to buy "in the open market." | 
Therefore, section 9 of the Public Contracts Act exempts only pur- 
chases of the above two types. The mere fact that the procurement 
agency is authorized to buy "without regard to the provisions of 
R.S. 3709" is not controlling. 
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QUESTIONS PRESENTED 


In the opinion of appellee, the questions presented are: 

1. Is the scope of the “open market” exemption, which is an 
exemption from all requirements of the Walsh-Healey Act, (a) 
@ pertinent issue in this action under section 10 (b) of the 
Act, which is limited to review of a wage determination apply- 
ing only to contracts subject to the Act, or, if properly review- 
able in this action, (b) is its administrative construction 
through 20 years with legislative acquiescence invalid because 
it does not interpret the exemption as broadly applicable to 
purchases of all articles available to purchasers generally, in- 
cluding bituminous coal? 

2. May the Secretary of Labor lawfully determine that the 
minimum wage under union contract is the prevailing minimum 
wage, on substantial and uncontroverted evidence that it is in 
effect for the overwhelming majority of workers and of coal 
production, despite some conflicting hearsay testimony suggest- 
ing that the contract rates were not in fact observed by some 
unspecified mines? 

3. Was the use of the Postal Guide and maps to determine 
whether particular mines were located within established 
boundaries of districts for which the wage rates were deter- 
mined, where evidence of record showed the towns and states 
of their locations, unlawful and prejudicial to substantial in- 
terests of appellants? 

4. Does finding the same wage rate to be prevailing in sev- 
eral areas chosen for wage determination invalidate the 
‘determination? 

5. Does the wage determination impose upon nonunion op- 
erators any liability inconsistent with the Portal-to-Portal Act 
by reason of the fact that the minimum hourly rate determined 
to be prevailing is that paid by union operators for each hour 
of portal-to-portal travel as well as each hour of productive 
‘work within the mine? 

(x) 
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Questions presented 
Table of Citations 


Summary of Argument 
Argument 
I. The “Open Market” exemption in the Walsh-Healey Act 
provides no basis for the relief appellants seek 
A. The “Open Market’ question cannot properly be 
raised in this litigation 
B. Even if the “Open Market” question is properly in 
the case, the Secretary’s long-standing interpreta- 
tion of it is correct 
. The minimum wage provided in a union contract may be 
found to be prevailing where there is uncontroverted 
evidence that it applies to the overwhelming majority of 
workers and production and is actually paid, notwith- 
standing some hearsay or rumor suggesting violations of 
unspecified extent 
Appellee’s use of the Postal Guide and maps in making his 
determination was lawful, and appellants were in no way 
prejudiced thereby 
No reason for invalidating the wage determination appears 
from a charge of inconsistency, presented for the first time 
on appeal, between its determination of identical wage rates 
for some out of a number of areas selected for separate con- 
sideration, and one of the several findings supporting the 
choice of areas which affirmed the existence of differentials 
between minimum wages prevailing according to these 





The minimum wage determined is the hourly rate prevailing 
for productive work, and its application to those who have 
no contract or custom to pay for travel time is entirely 
consistent with the Portal-to-Portal Act of 1947 
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BRIEF FOR APPELLEE, SECRETARY OF LABOR 


COUNTERSTATEMENT OF THE CASE 


This action challenges the validity of a prevailing minimum 
wage determination made by the Secretary of Labor for) the 
bituminous coal industry under the Walsh-Healey Public Con- 
tracts Act, 41 U. 8. C. 35, et seq., 49 Stat. 2036, 66 Stat. 308. 
The appeal is from an order of the United States District Court 
for the District of Columbia granting the Secretary’s motion 
for summary judgment. The Secretary’s determination desig- 
nates the prevailing minimum wage rate for each of the 23 
production districts into which the industry was divided, \ex- 
cept for one where no determination was made. The rates 
vary from $1.40 in District 12 (Iowa) to $2.346 in District 22 
(Montana). Districts 7 and 8, in which appellants’ mines are 
located, cover parts of Virginia and adjacent States. The 
prevailing minimum in each of these districts was determined 
to be $2.245. 

The action was brought under the authority of the Fulbright 
Amendment to the Walsh-Healey Act,) which requires that 
wage determinations “be made on the record after opportunity 
for a hearing” and authorizes judicial review of such determi- 
nations. On January 1, 1955, the Secretary of Labor duly 





*41 U.S. C. 43a, 66 Stat. 308. 
(1) 
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issued a notice of a public hearing to determine prevailing 
minimum wages in the bituminous coal industry (2). It began 
as scheduled on February 1. At the beginning of the hearing 
appellants sought to interject the question of whether the in- 
dustry is substantially exempt from the Act by reason of Sec- 
tion 9 thereof, which reads in part— 


This Act shall not apply to purchases of such ma- 
terials, supplies, articles, or equipment as may usually 
be bought in the open market * * *. 


Thus, in a hearing called in accordance with Section 10 of 
the Act and concerned with fact-finding as to wages, appellants 
attempted to obtain a ruling as to which purchases by the 
Government were exempt from the Act. The Secretary ruled 
that the matter was not properly raised in that proceeding (11). 
He did so for the reason that the notice of hearing (2-4) did 
not place in issue the question of whether any particular Gov- 
ernment purchases were exempt from the Act (11). 

The hearing was held on 13 different days and concluded on 
February 26, 1955, a ten-day continuance having been granted 
all parties on the fourth day of the hearing (126). The record 
contains nearly 2,000 pages of oral testimony and approxi- 
mately 66 exhibits, besides numerous letters, telegrams, briefs 
and motions. On the question raised by appellants as to 
whether the contract wage is in fact paid, the Secretary did not 
content himself with evidence of union contracts calling for 
the payment of specified wages within the various production 
districts. There was abundant testimony by many witnesses 
that the union contract wage is in actual effect (100, 111, 116, 
119-125, 129-133, 148-9, 162-3, 170, 172-3, 179, 182-9). This 
testimony was not only from witnesses representing the union 
and the major part of the industry having contracts with it 
but from witnesses of the appellants themselves. One of the 
latter even testified on cross-examination that certain non- 
union operators pay at least the union minimum (172-3). 
There was evidence that approximately 85% of employment 
and tonnage in the nation in 1953 was in mines paying the 
minimum wage provided in the union contract, and that a 
similarly overwhelming majority of tonnage and employment 
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in Districts 7 and 8 (where appellants operate their mines) 
was also in mines paying the union contract minimum. 
Among the exhibits was UMW Exhibit 8 (87) which set 
forth, by collective bargaining areas and states, the names of 
coal companies which were parties to the union agreement, 
and the name, town of location, number of employees, and tons 
of coal produced in each of their mines in 1953. In order that 
he might know which mines fall into which production dis- 
tricts, the Secretary used a Rand-McNally Commercial Atlas 
and a Postal Guide (49). Appellants allege this procedure 
was error, though they allege no error in the map or in the 
Guide or in the conclusions reached as a result of their use. 
There is no claim that he used facts outside the record. Hedid 
use standard works of reference to determine where the mine 
locations shown in the record were with respect to the coun- 
ties used in the definition of production district boundaries, 
The Secretary found that mining methods, coal character- 
istics, freight rates, and mining conditions varied from one pro- 
duction district to another to a much greater extent than they 
varied within the individual districts (48). The 23 produc- 
tion districts into which the determination divides the coun- 
try are historically recognized governmental and economic 
divisions of the industry (17, 24-28). The analysis shows 
(26) that variations in wage rates within individual districts 
would confer decisive competitive advantage upon the lowest 
wage contractors competing for the same bid. On the other 
hand, variations from district to district would have no such 
effect, since most bids on most contracts are received from 
competing mines within a single district (25). 
The record on the portal-to-portal question raised by appel- 
lants shows (90 et seq.) the pertinent parts of the National 
Bituminous Wage Agreement. There is no disagreement that 
the minimum wage provided in the union contract (which was 
determined by the Secretary to describe the prevailing practice 
in Districts 7 and 8) is $17.96 per day (App. Br. p. 45). The 
hourly rate of $2.245 is obtained by dividing the $17.96 by'8, 
which is the number of hours in the working day provided jin 
the contract. Under the provisions of the Portal-to-Portal 
Act, 29 U. 8. C. 254, employees should be paid for peel to 
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portal time if such payment is a custom or practice in effect 
at the time and place where they are employed. Though the 
mines with union contracts pay the determined rate for portal- 
to-portal travel time as well as for directly productive work, 
nothing in the determination requires payment of the $2.245 
for portal-to-portal time where such time is not customarily 
compensated. 

After extensive briefing and argument in the court below 
and on consideration of the administrative record, District 
Judge Letts gave judgment for defendant, whereby the wage 
determination was “declared to be in all respects valid” (85). 


SUMMARY OF ARGUMENT 


. As this Court held in Mitchell v. Covington Mills, 229 F..2d 
506, the exemption provided in the Walsh-Healey Act for “open 
market’? purchases and the Secretary’s long-standing inter- 
pretation of it “has nothing to do with” a prevailing minimum 
wage determination recently made under the Act, and the pro- 
vision for judicial review of the “open market” question in 
defense of an enforcement action, provided in Section 10 (c), 
does not make it reviewable in an action, such as this, seeking 
judicial review of a wage determination. Furthermore, appel- 
lants have not requested review of the “open market” question 
here any more than the appellees did in the Covington case. 
Nothing was or could be decided concerning the scope of the 
exemption in the wage determination proceedings here under 
review, because the administrative procedures required for 
promulgating the two types of regulations are incompatible. 

Even if review of the scope of the “open market” determi- 
nation were appropriate here, appellants’ view that it exempts 
all purchases of coal because it exempts purchases of all things 
generally useful, is untenable. The exemption, like the rest of 
the Act, refers only to Government purchases. - It applies only 
to those purchases where the pubic exigency requires immedi- 
ate delivery, and which are, therefore, exempt from the require- 
ments of advertising and competitive bidding expressed in the 
general purchase statute. Other parts of the Act would be 
meaningless if the “open market” exemption were as broad as 
appellants would construeit. The provision for the Act’s appli- 
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cation to regular dealers is not compatible with appellants’ 
interpretation, which would exempt purchases of articles of the 
type handled by regular dealers. The provision for cancella- 
tion of the contract, in the event of a contractor’s default, and 
purchase of the remainder in the “open market” by the Gov- 
ernment agency involved would be meaningless if goods pur- 
chasable in the open market were exempt in the first place. 

The view of the Secretary of Labor was communicated to 
the Congress shortly after the Act was enacted, and confirmed 
by the Comptroller General. It was on the basis of these in- 
terpretations that the size of the annual appropriations for 
administration and enforcement were determined. During the 
20 years which have elapsed since that time the courts have 
applied the Act in enforcement proceedings to articles of gen- 
eral usefulness which would be exempt under appellants’ ‘in- 
terpretation. The Secretary has uniformly applied the Act 
in this way and communicated that fact to the Congress in 
his annual reports. The Fulbright Amendment commenced 
with an attempt by Senator Fulbright expressly to write ap- 
pellants’ interpretation of the open market exemption into 
the statute by amendment just as he attempted to amend the 
“locality” language to require all wage determinations’ to 
be made on the basis of small geographic areas. Refusal) of 
Congress so to amend the Act, on which this Court relied) in 
reaching its Covington decision, is equally applicable here. 

Appellants’ reliance on analogy to the Eight-Hour Law is 
mistaken. The “open market” exemption in that Act ex- 
pressly extends to articles manufactured to conform to par- 
ticular specifications, whereas the exemption from this Act was 
not intended for application to such materials. It affirmative- 
ly appears from the legislative history that the Walsh-Healey 
Act was intended to apply to articles of general usefulness, 
such as shoes. The open market exemption in the Eight- 
Hour Law was the device intended to restrict that statute 
largely to the field of construction, whereas the Walsh- -Healey 
Act applies to very little which would not be exempted by a 
similar interpretation of it. All of the administrative officers 
of Government who have had occasion to consider both aes 
tions have so interpreted them. 
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The overwhelming majority of workers in the industry are 
employed in mines-which pay the minimum wages provided in 
the United Mine Workers contract. The overwhelming ma- 
jority of the bituminous coal output is produced by them. In 
view of the direct testimony that the wage there provided is 
actually paid, the Secretary was fully warranted in finding 
it to be the prevailing minimum wage. He was also warranted 
in refusmg to give effect to contrary testimony which he 
found to be unreliable. Those who testified to violations were 
repeating only hearsay or rumor or they refused to identify any 
mines. which were paying lower wages. Their testimony re- 
lated almost entirely to mines in Virginia. Even if all such 
mines were counted as ones paying lower wages, the United 
Mine Workers rates would still prevail in the production dis- 
tricts here.in issue. 

Appellee’s use of The Postal Guide and maps in assessing the 
evidence to make his determination was fully authorized by 
the Administrative Procedure Act, which permits him to take 
official notice of such things. These standard works of reference 
were used to relate the towns, where the evidence located the 
union mines, to the counties and parts of counties within the 
boundaries of the several production districts. If appellants 
wanted to cross-examine or rebut such material or allocation, 
they should have made the “timely request” required by the 
Administrative Procedure Act. Appellee submits here, as he 
did in the court below, the count of union as against non-union 
employment and production revealed by the evidence analyzed 
in this way. It reveals an overwhelming prevalence of union 
employment and production. Surely this court may take Ju- 
dicial notice of The Postal Guide and the maps. The evi- 
dence is before it. If appellants are unable to submit a count 
tending to show a prevalence of non-union employment and 
production, they are unable to show they are prejudiced by any 
error they may assert in this connection. 

Appellants. did not complain to the District Court of any 
alleged inconsistency between the findings relating to the use 
of production districts as wage determination areas and the 
determination of the same minimum wage for several of them. 
This Court should not consider the argument presented by 
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appellants for the first time on appeal. Cohen v. Cohen, 47 
App. D.C. 129. In any event, there is no inconsistency. 
The union contract expressly provides the same hourly wage 
for time spent by union miners in their principal activity 
directly mining coal and their time spent in portal-to-portal 
travel. This hourly rate is the one determined to be prevailing 
here. It is no higher merely because the union mines pay|it 
for travel time as well as for work actually mining coal. The 
hourly rate does not, therefore, include in it any element of 
portal-to-portal compensation. The non-union mines, when 
engaged on work subject. to the determination, need pay this 
hourly minimum rate. only for the hours spent in actually 
mining coal. They do not need to pay for the portal-to-portal 
travel time unless required so to do by a contract or custom. 
The determination of this rate, therefore, deprives them of no 
right or advantage which is theirs under the Portal-to-Portal 
Act of 1947. | 
I | 
The “open market” exemption in the Walsh-Healey Act pro- 
vides no basis for the relief appellants seek 


A. The “open market” question cannot properly be raised in this litigation 





The only authority for bringing this type of suit is found 
in section 10 (b) of the Walsh-Healey Act, 41 U.S. C. 43a 
(b). Itis clear from Perkins v. Lukens Steel Co., 310 U.S. 113, 
that without this legislation the suit could not be brought at 
all. But section 10 (b) does not authorize judicial review of 
the “open market” question. That is made reviewable by 
Section 10 (c) of the Act, which this Court has held appliés 
only in defense of enforcement actions, Mitchell v. Covington 
Mills, 229 F. 2d 506, 509, Fn. 4; cert. den. 350 U. S. 1002; 
reh. den. 351 U. 8. 934.2, There is no authority for review of 
the “open market” interpretation in such an action as this, 
brought under section 10 (b). 


| 
?In his concurring opinion Judge Danaher said: | 
“I believe the Congressional interest in the attainment of the objectives 
of the Walsh-Healey Act and the Government’s undoubted right to lay 
down the conditions upon which its own business will be conducted compel 
a strict construction of the Fulbright amendment.” 











8 


Here, as in the Covington case, appellants’ original complaint 
challenged.the validity of the Labor Department’s long-stand- 
ing interpretation of the general exemption provided by the 
Walsh-Healey Act for “open market” purchases. This Court 
dealt with this problem in its Covington opinion as follows: 


Appellees point out that “purchases of such materials, 
supplies, articles, or equipment as may usually be 
bought in the open market” are exempt from the statu- 
tory requirement of a stipulation that employees will 
be paid not less than the prevailing minimum deter- 
mined by the Secretary. 41 U.S.C. A. Sec. 43; 49 Stat. 
2039, Sec. 9. But this exemption has nothing to do 
with the only matter here in issue, which is the validity 
of the Secretary’s determination. The Secretary deter- 
mined nothing with regard to the exemption. He de- 
termined that “The minimum wage for persons em- 
ployed in the manufacturing or furnishing of the prod- 
ucts of the Cotton, Silk, and Synthetic Textile Branch 
of the Textile Industry under contracts subject to the 
Walsh-Healey Public Contracts Act shall be $1.00 an 
hour, arrived at either on a time or piece-rate basis.” 
He did not undertake to decide to what contracts the 
Walsh-Healey Act, and therefore the minimum wage 
determination, are applicable [229 F. 2d at 509]. 


Substituting reference to the bituminous coal industry for the 
branch of the textile industry in the above quotation, every- 
thing that is said there is equally pertinent here. 

This Court then added an additional reason for refusing to 
enter on an abstract discussion of the scope of the exemption, 
by adding the following sentence and footnote at the end of 
the material above quoted: 


The complaints in these suits do not ask the court to 
decide that question.* 


* * + + * 


“It is therefore immaterial that the Fulbright Amendment to the 
Walsh-Healey Act provides that review of the “applicability” of a 
minimum wage determination may be had by any “person adversely 
affected or aggrieved.” 66 Stat. 308, 41 U.S. C. A. Sec. 48a (b). 

The Fulbright Amendment also provides that “Notwithstanding 
the inclusion of any stipulations required by any provision of sec 
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tions 35-45 of this title in any contract subject to said sections, 

any interested person shall have the right of judicial review of any 

legal question which might otherwise be raised, including, but not 

limited to, wage determinations and the interpretation of the 

terms ‘locality’, ‘regular dealer’, ‘manufacturer’, and ‘open; mar- 

ket’.” 41 U. S. C. A. Sec. 48a (c). That is, a contractor who has 

been required to include 2 minimum wage stipulation in a contract 

need not perform the stipulation if the requirement was not in 
accordance with the law. This is irrelevant here. 

In an effort to avoid the Covington decision, saoctatel have 
here amended their complaint. Even their complaint as 
amended, however, does not ask the Court to decide “to what 
contracts the Walsh-Healey Act, and therefore the minimum 
wage determination, are applicable.” Paragraph 9 of the body 
of their complaint (74), as distinguished from its prayer for 
relief (72), does request a declaratory judgment on a quite dif- 
ferent and purely procedural matter: 








The Plaintiffs request a declaratory judgment as to 
whether the Defendant acted lawfully in refusing to con- 
sider the Plaintiffs’ contention that the purchase of bi- 
tuminous coal is exempt from the Act and that the re- 
fusal so to rule had the effect of a ruling against that 
contention thus, in violation of the Act, denying the 
Plaintiffs the opportunity for a hearing. | 


H 





This appears to request only an interpretation of the effect of 
the Secretary’ s action in declining to consider the open market 
exemption in these administrative proceedings and an advisory 
opinion as to whether appellants have a right to a “hearing” 
before the Secretary on their disagreement with him as to the 
scope of the exemption. The amended complaint is no more 
effective to present the question of the proper scope of the 
“open market” exemption to the Court than was the corp 
in the Covington case. 

The provision in the Act on which appellees rest their argu- 
ment is that portion of Section 9 (41 U.S. C. 43), which reads: 


This Act shall not apply to purchases of such materials, 


supplies, articles, or equipment as may usually be 
bought in the open market * * *. | 


The hearing was concerned with determining the minimum 
wage, not with the interpretation of the “open market’ clause. 
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It was a fact-finding hearing, and legal argument as to the 
meaning of the “open market” clause was properly excluded as 
being outside the scope of the hearing. The purpose of the 
administrative proceeding was to decide the terms of the wage 
stipulation to be included in those Government contracts which 
are subject to the Act. To determine which contracts should 
contain the stipulation was no part of that purpose. The at- 
tempt of appellants to inject this wholly extraneous issue into 
the proceeding was, therefore, properly overruled. 

Further, appellants’ effort to inject such an issue is prema- 
ture. The Fulbright Amendment does not entitle them to 
raise that issue here. Although, as they point out, the Amend- 
ment provides for review of the “open market” question, it is 
Seetion 10 (c), and not 10 (b), which contains this provision. 
Section 10 (c) only gives “any interested person” the right to 
raise questions which might be considered waived by accept- 
ance of contracts which include stipulations required by the 
Act. That is, it merely preserves defenses in enforcement pro- 
ceedings against the argument that even if the Act does not 
apply, the stipulations do by force of contract. The present 
litigation is, of course, not an enforcement proceeding in any 
sense. It is only review of the determination of wages. Sec- 
tion 10 (b) is limited to review of wage determinations, and is 
the only part of the Fulbright Amendment which authorizes an 
action which would otherwise be barred by Perkins v. Lukens 
Steel Co., 310 U.S. 113. 

There is substantial reason why consideration of the “open 
market” exemption was no part of these wage determination 
proceedings at the administrative level, and is, therefore, no 
appropriate part of the judicial “review” of the determination 
or its “applicability.” The exemption applies to all of the 
labor stipulations required by the Act, rather than merely the 
minimum wage, and it has general application to the types of 
contracts it exempts regardless of the particular industry in- 
volved. In consequence, it has been the subject of a separate 
interpretation and a separate regulation (Rulings and Inter- 
pretations No. 3, Section 13; 41 C. F. R. 201.2 (a)) applicable 
generally to all industries subject to the Act. The separate 
single regulation, directing the procurement officers concern- 
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ing the contracts from which the stipulations should be omitted, 
has sufficed for application to all industries without change 
since the Act was enacted. 

The procedures provided for adopting or changing this “open 
market” regulation could not be used in wage determination 
proceedings, such as those here under review, consistently with 
Section 10 of the Walsh-Healey Act (41 U.S. C. 43a), and ithe 
Administrative Procedure Act. Section 10 of the Walsh- 
Healey Act requires that wage determinations be made “on the 
record after opportunity for a hearing.” No such require- 
ment is made, however, in connection with the Secretary’s 
authority to promulgate regulations guiding procurement offi- 
cers in implementing the “open market” exemption. These 
are issued under Section 4 of the Walsh-Healey Act, authoriz- 
ing the Secretary to make such other “rules and regulations 
as may be necessary to carry out the provisions of this Act.” 
Though Section 10 (a) of the Walsh-Healey Act (41 U.S.C. 
43a (a)) expressly makes the Administrative Procedure Act 
applicable to Section 4 of the Walsh-Healey Act, the Adminis- 
trative Procedure Act itself preserves the distinction between 
the two types of regulations by providing different procedures 
for each. Section 4 (b) of the Administrative Procedure Act 
(5 U.S. C. 1002 (b)) provides for the adoption of regulations 
after notice and affording interested persons an opportunity 
to submit their views in writing without opportunity for oral 
participation. Thisis the procedure for making and amending 
regulations relating to the “open market” exemption. Section 
4 (b) further provides, however, that this procedure is not for 
use where, as is the case with wage determinations, “rules are 
required by statute to be made on the record after an oppor- 
tunity for an agency hearing.” As to such rules, Section 4 (b) 
of the Administrative Procedure Act makes applicable all the 
formal hearing procedure in its Sections 7 and 8. It follows, 
therefore, that the procedure provided for “open market” reg- 
ulations would not satisfy legal requirements for promulgating 
a wage determination. 

Conversely, the procedure here would not satisfy legal re- 
quirements for revising the “open market” regulations. Sec- 
tion 4 (a) requires that all rule making be preceded by a notice 

415746—57-——8 | 
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which gives “either the terms or substance of the proposed rule 
or a description of the subjects and issues involved.” Plainly 
a notice, such as the one here involved, which speaks only of a 
proposed determination of prevailing minimum wages for the 
bituminous coal industry, would not be adequate to effect the 
drastic change appellants suggest in the general regulation 
concerning the “open market” exemption, affecting, as it does, 
all the other industries and all the other stipulations required 
in Walsh-Healey contracts. Persons interested only in such 
other matters would not be fairly advised of the disposition of 
their interests and would not be alerted to make effective use 
of the right to participate, which it is the purpose of the 
Administrative Procedure Act to give them. 

Appellants argue against application of the rule in the 
Covington decision on the ground that to relegate their “open 
market” claim to the defense of enforcement actions results 
“in needless multiplication of suits” (App. Br. p. 23). It is 
somewhat difficult to square this assertion with the statement 
on page 24 of their brief that “in an industry such as coal * * * 
ali contracts are claimed to be exempt.” If their view of the 
exemption in the coal industry is a correct one, a successful 
defense of one coal contractor under section 10 (c) would 
appear to afford the precedent needed to settle the problem 
for everyone. If, on the other hand, there is room for applica- 
tion of the exemption to some, but not all, contracts in the 
coal industry, as appears to have been heretofore the view of 
both appellants and appellee,* it seems plain that this litiga- 
tion, which does not present the decisive details of any indi- 
vidual contract, is hardly appropriate for solution of the issue. 


* Appellants have not heretofore contended that all bituminous coal 
“may usually be bought in the open market” so as to come within the exemp- 
tion. Their factual showing in the administrative proceedings was merely 
by affidavits which claimed only that “substantially all of the coal produced 
is sold on the open market” (SG6c). [Emphasis added.] Other statements 
in the affidavit, the motion (86) and the complaint in the District Court 
(64) merely say that “bituminous coal’ may usually be bought in the open 
market, without specifying what portion of all bituminous coal is intended 
to be encompassed within the allegation. Indeed, appellants appear to have 
recognized frankly the fact that there is no “open market” for much of the 
coal purchased by the Government. Thus, their complaint makes reference 
to “the Tennessee Valley Authority which uses a lower grade of coal” on 
which “Plaintiffs are peculiarly dependent,” because they do not have “the 
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B. Even if the “open market” question is properly in the case, the Secre- 
tary’s long standing interpretation of it is correct 


Appellants’ main objection to this wage determination, 
made in 1955, is that the Secretary of Labor, some 19 years 
earlier, erred in construing the scope of a general exemption 
from all of the provisions of the Act. Having been deprived 
of the principal thrust of their attack on this wage determina- 
tion—that the localities are too large (63, 64)—by the) | de- 
cision of this Court in the Covington case, appellants fall 
back on a contention which was laid to rest in 1936 and \not 
sought to be revived until this series of wage order litigations 
under the Fulbright Amendment. Isolating one phrase in 
section 9 from its context in this sentence, section, and aa. 
from its relation to the general policy and purpose of the 
Act, and from its history of 20 years’ consistent administra- 
tion, interpretation, enforcement, and Congressional consid- 
eration and acquiescence, appellants seek to give it a meaning 
which would exclude from the Walsh-Healey Act seven-eighths 
of the Government procurement which the Act was intended 
to govern. | 

In the precise words of the statutory provision, the issue thus 
sought to be presented is whether the exemption for “pur- 
chases of such materials, supplies, articles, or equipment as 
may usually be bought in the open market” refers to all arti- 
cles available in the open market generally, or whether it is 
intended for application only to such purchases as the Gov- 
ernment is authorized to make in the open market. In short, 
does section 9 of the Act, providing exemption from its require- 
ments, address itself to purchases generally or only to Gov 
ernment purchases? 





large and expensive cleaning and preparation plants” needed to serve the 
usual open market (71). Doubtless plaintiffs were referring to the facts 
recently reported in an official report of the T. V. A. entitled 7. V. A’s 
COAL BUYING PROGRAM (Knoxville, Tennessee, April 11, 1956), pointing 
out that there is no open market for some types of bituminous coal bought 
by the Government: “These large steam plants can use coal which once 
went to waste or could only be sold as a mining by-product at very low 
prices. * * * They provide a new type of market * * *. The characteristics 
of this new market is volume demand for low cost heat cnergy—mass Hr0- 
duced, not custom made” (pp. 7, 9). [Emphasis in the original.] 
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Reflection on the scope of the Act should make the answer 
to this question clear. Section 1 of the Act restricts all the rest 
of it to— 


any contract made and entered into by any executive 
department, independent establishment, or other 
agency or instrumentality of the United States, or by 
the District of Columbia, or by any corporation all the 
stock of which is beneficially owned by the United 
States (all of the foregoing being hereinafter designated 
as agencies of the United States) * * *. 


Obviously, this fundamental description of the scope of the 

Act applies to the Act as a whole without need of repetition 
in each one of the many phrases in each cf the twelve sections 
that follow. 
It follows that, in referring to Government contracts for 
“such materials, supplies, articles, or equipment as may usually 
be bought in the open market,” Congress was referring to such 
purchases as the Government departments and agencies are 
authorized to make in the open market. These are purchases 
of goods which may be made without advertising for bids, 
under the exception to the General Purchase Statute, R. 8. 
3709 (presently 41 U.S. C. section 5), which covers situations 
where immediate delivery is required by the public exigency. 
It is apparent from opinions of the Attorney General at the 
time that a purchase within this exemptive provision was 
known as an “open purchase” (2 Op. Atty. Gen. 259) and as a 
“purchase in the open market” (6 Op. Atty. Gen. 99). 

Appellants are incorrect in asserting (Br. pp. 30, 31) that the 
exemption so construed “exempts nothing, for purchases with- 
out advertising for bids are not covered by the Act at the out- 
set”. Their quotation of the first few words of 41 U.S. C. 45 
gives the impression that the Act does not apply except where 
contracts are entered into pursuant to invitations for bids. 
‘Examination of the whole section, however, including its title, 
reveals that this section merely set the initial “effective date” 
of the statute, and did not, in terms, substance, or placement, 
purport to delineate exclusions from the Act. Indeed, so 
that there could be no possible doubt on this score, Congress, 
during the World War II, when providing for Government 
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procurement by negotiation rather than by advertising for 
bids, was at pains on two separate occasions expressly to pro- 
vide that this should not make the Walsh-Healey Act inap- 
plicable (54 Stat. 712; 54 Stat. 884. See also 20 Comp. on 
931; 62 Stat. 24). 

The Walsh-Healey Act itself is replete with internal evidence 
contradicting appellants’ interpretation of the scope of | the 
“open market” exemption. The very same section and sentence 
on which appellants rely, 41 U.S. C. 43, exempts “perishables, 
including dairy, livestock and nursery products”. Surely, if 
the “open market” exemption found in the first phrase were 
intended to exempt purchases of all those things which people 
generally may buy in the open market, there would have been 
no need to provide in the second phrase of the same sentence 
a separate and additional exemption for dairy, livestock, and 
nursery products. Such products are as freely available to 
purchasers generally in the open market as anything could be. 
Again, still in the same sentence, immediately following the 
exemption for dairy products, another one is provided | for 
“agricultural or farm products processed for first sale by the 
original producers”. It seems evident, therefore, that Congress 
did not intend to exempt agricultural or farm products which 
are processed after the first sale by the farmer; yet certainly 
such subsequently processed farm products are also freely avail- 
able in the open market. Every grocery store carries them |for 
sale. Again, still in the same sentence, section 9 goes on to 
exempt “any contracts made by the Secretary of Agriculture 
for the purchase of agricultural commodities or the products 
thereof.” If the first phrase exempted Government purchases 
of all those articles which the public may freely buy on the 
open market, it would, of course, exempt contracts by the Sec- 
retary of Agriculture for the purchase of agricultural commod- 
ities; but Congress found it necessary to make special provi- 
sion in order to achieve exemption for these. As the Supreme 
Court remarked when commenting on a comparable problem 
as it arose under a comparable statute—the Fair Labor Stand- 
ards Act—‘“exemptions made in such detail preclude their 
enlargement by implication”. Addison v. Holly Hil Fruit 
Products, Inc., 322 U.S. 607, reh. den. 323 U.S. 809. 
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' In still another way, it is demonstrable from the express 
terms of the Act that it was intended for application to goods 
such as coal which private purchasers may buy from almost 
any dealer. Section 1 (a) requires that a contractor with the 
Government must be either the manufacturer or “a regular 
dealer’ in the materials, supplies, articles or equipment which 
are the subject of the purchase. The term “regular dealer” 
implies, of course, that the contractor, who is not a manufac- 
turer, keeps the articles available as stock merchandise. If 
appellants’ interpretation of the “open market” clause is cor- 
rect, there would be no point in requiring the contractor, if not 
a manufacturer, to be “a regular dealer” in such goods, or, for 
that matter, including a “regular dealer” among those who 
may, under section 10 (b), bring an action for review of a wage 
determination. Goods handled by a “regular dealer’ are nec- 
essarily goods which may usually be bought in the open market 
by the public generally. Therefore, goods handled by regular 
dealers would, on appellants’ theory, be automatically ex- 
cluded from the Act, which would leave without meaning not 
only that part of section 1 (a) which requires some contractors 
to represent that they are regular dealers, but also such other 
requirements as those parts of sections 1 (b), 1 (c), 1 (d), and 
1 (e) which require these dealer-contractors to observe the 
labor standards in furnishing the goods called for by their 
contracts. 

Reference to purchase in the “open market” made else- 
where in the Act confirms the sense in which the Secretary has 
construed the term. One of the sanctions in section 2 for viola- 
tion of the stipulations is the right given the contracting agency 
to cancel the contract and “to make open market purchases or 
enter into other contracts for the completion of the original 
contract.” If the original purchase were one capable of being 
made in the open market, it would, in appellants’ view of the 
open market exemption, be exempt from the Act in the first 
place. But here we have express Congressional anticipation 
that a contract subject to the Act and containing its stipulations 
will call for goods which are available to the public generally 
in the open market. If the stipulations are violated by the 
contractor he will be subject to the liabilities provided in the 
Act, one of which is for the Government contracting officer 














if 


to complete his procurement by purchasing the remainder of 
the contract goods in the open market—that is to say, with- 
out advertising for bids and under the provision which 'will 
exempt the remainder of the purchase from the provisions of 
both Acts. Plainly, the thought behind the provision is that 
the procurement, having been once dealt with in accordance 
with the advertising requirement, and provision having been 
made for the application of the Walsh-Healey Act, would) not 
again be subject to such requirements after cancellation on 
account of violation, but the extra cost of procurement by 
open market purchase over the lower price produced by com- 
petitive bidding would be at the expense of the violating con- 
tractor. | 

Appellants’ search for an issue, after the decision of this 
Court in the Covington case deprived them of their principal 
argument, has led them here to revive a contention settled 
twenty years ago. In the first appropriation for the Labor 
Department’s administration of the Walsh-Healey Act, \the 
Congressional Committee concerned with that task noticed that 
if an expansive interpretation of the exemption like the one 
here advanced by the appellants were adopted, the Act would 
apply to only one-eighth of the Government procurement to 
which it applies under the interpretation of the Secretary of 
Labor. So that Congress might make appropriation in| an 
amount commensurate with the administrative and enforce- 
ment work involved, it inquired of the Comptroller General 
which of these two interpretations should be accepted by the 
Congress for the purpose of the annual appropriation (H. Rept. 
433, 75th Cong., 1st Sess., p. 25). Addressing himself to ithe 
‘interpretation which appellants have adopted here, the Cape 
troller General concluded: 

To permit such exemptions under the present a 
which relates only to supply contracts, would so restrict 
its operation as practically to nullify its other pro- 
visions. Consequently, as between that interpretation 
and the one adopted by the Secretary of Labor, I felt 
compelled to accept the latter—the plain terms of the 
provision being such as to admit of only one or the other 
of those two interpretations. 

Accordingly I have to advise that unless and until the 
matter be clarified by further legislation, I am con- 














18 


strained to concur in the interpretation placed on the 
provision by the Department of Labor. 


This interpretation has been followed by the Secretary and 
the public ever since. Though efforts have been made to write 
appellants’ interpretation into the legislation by amendment, 
as suggested in the opinion of the Comptroller General, Con- 
gress has consistently refused to amend the Act. The Courts 
were called upon in the intervening years many times to 
enforce the several provisions of the Act, almost invariably 
under circumstances where the open market exemption as 
interpreted by the appellants would have been a complete 
defense. The possibility of that interpretation was considered 
so remote by Government, defendants, and courts alike, that 
these cases, though involving commonplace articles, do not so 
much as mention the “open market” exemption.‘ 





“See Perkins v. Lukens Steet Co. 310 U. S. 113 (iron and steel) ; United 
States v. Smoler Bros., 187 F. 2d 29 (C. A. 7—women’s cotton wearing 
apparel) ; United States v. Hudgins-Dize Co., 83 F. Supp. 593 (E. D. Va.— 
tents and haversacks) ; United States v. Sweet Briar, Inc., 92 F. Supp. 777 
(D. C. S. C—cotton underwear and shorts); Endicott Johnson Corp. v. 
Perkins, 317 U. S. 501 (shoes); United States v. Ozmer, 181 F. 2d 508 
(C. A. 3—lumber); United States v. Lovknit Mfg. Co., 189 F. 2d 454 
(C. A. 5), certiorari denied 342 U. S. 896, rehearing denied 342 U. S. 915 
(Mosquito bars) ; United States v. Craddock-Terry Shoe Corp., 178 F. 2a 760 
(C. A. 4+—shoes) ; United States v. Harp, 173 F. 2d 761 (C. A. 10), certiorari 
denied 338 U. S. 816 (canned poultry) ; Lance v. United States, 190 F. 2d 
204 (C. A. 4), certiorari denied 342 U. S. 896, rehearing denied 342 U. S. 915 
_ (peanut butter crackers) ; Unezcelled Chemical Corp. v. United States, 345 

U. S. 59 (flares and fuses) ; Reynolds Corp. v. Morse, 174 F. 24 159 (C. A. 
D. C.—aluminum); United States v. W. H. Kiestler Co., 200 F. 2d 805 
(O. A. 10—books) ; United States v. Warsaw Elevator Co., 213 F. 2d 517 
(C. A. 2—hinges and screws) ; Ready-Miz Concrete v. United States, 130 F. 
Supp. 390 (Ct. of Claims—crushed stone and gravel) ; In re Thrift Packing 
Co., 100 F. Supp. 907 (D. C. Texas—canned meat, hash and chili con carne) ; 
United States v. Standard Pharmical Co., 17 Labor Cases Para. 65,460 
(S. D. Il.—fruit powder) ; United States v. Old Dominion Mfg. Co., 8 WH 
Cases 616 (D. C. Va.—mattress covers and tents) ; United States v. United 
Distillers Products Corp., 156 F. 2d 872 (C. A. 2—alcohol) ; United States v. 
Hedstrom, 8 WH Cases 302 (N. D. Ill.—lighting fixtures) ; United States v. 
Davis, d/b/a Textile Products Industries, 9 WH Cases 340 (N. D. I— 
cotton duck); United States v. Rippetoe, 17 Labor Cases Para. 65,324 
(D. C. S. C.—tents) ; United States v. B € W Sportswear, 53 F. Supp. 785 
(E. D. N. Y.—jackets) ; United States v. Standard Ice Co., 18 Labor Cases 
Para. 65,798 (D. C. Ark.—ice) ; United States v. Duro-Ware Shirt Oo., 22 
Labor Cases Para. 67,224 (D. C. Conn.—shirts) ; United States v. Garfunkel 
Makers, 199 F. 2d 759 (C. A. 2—hats and caps); United States v. Negri 
d/b/a General Dairy Products Co., 22 Labor Cases Para. 67,297 (D. C. 
Minn.—dried milk). 
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Each of the several Annual Reports of the Secretary) of 
Labor to the Congress made thereafter, and each Annual Re- 
port made by the Administrator of the Public Contracts Di- 
vision, plainly reveals that the Walsh-Healey Act is being 
applied to purchases of ordinary commodities such as the pub- 
lic usually makes in the open market.* In analogous situations 
the annual appropriations of the Congress have been held; to 
constitute Congressional confirmation or ratification of long- 
standing administrative practices. See Brooks v. Dewar, 313 
U. S. 354; Fleming v. Mohawk Co., 331 U. S. 111; Wells| v. 
Nickles, 104 U.S. 444; YebronlisenMoller Co. Vv. United States, 
300 U.S. 139; Inland Weanes Corp. v. Young, 309 U.S. 517. 

Additional evidence of Congressional acceptance of the Sec- 
retary’s interpretation is the failure of the specific proposal|to 
change the interpretation by amendment of the Act. Justias 
the Fulbright Amendment involved rejection of a proposal to 
write expressly into the Act a definition of the “locality” 
phrase different from the long-standing administrative inter- 
pretation, so was there, at the same time and under the same 
conditions, a like unsuccessful attempt to write expressly into 
legislation a proposal designed directly to accomplish appel- 
lants’ present objective relating to the “open market” exemp- 
tion. Senator Fulbright had offered a proposal * to amend and 
substitute for the present “open market’ purchase language 
the following: 


This Act shall not apply to purchases of such tuatertals, 
supplies, articles, or equipment of standard type and 





* Annual Report of the Secretary of Labor, Fiscal Year Ended June 30, 
1936, at 6; Ibid., 1937, at 34-40; Jbid., 1938, at 2, 46-53; Ibid., 1939, at|6, 
35-44; Ibid., 1940, at 5, 32-49; Ibid. 1941, at 13-14; 27-51; Ibid., 1942, at 
34-37 ; Idid., 1943, at 36-41; Ibid., 1944, at 61-71; Ibid ; 1945, at 8-13; Ibi, 
1946, at 177-196; Ibid., 1947, at 96-104; Tbid., 1948, at 85-92; Jdid., 1949, at 
86-96; Ibid., 1950, at 48-56, 193-318; Ibid., 1951, at 134-135; Ibid., 1952, at 
16-18, 103-104; Jbid., 1953, at 81-82; Ibid., 1954 at 25, 29-30. | 

*See Senator Fulbright’s proposed amendment to Section 1 (b) in his 
“new Section 304 in the Defense Production Act,” submitted to the Senate 
Committee on Banking and Currency during the hearings on 8. 2594, 82nd 
Cong., 2d Sess., and the testimony on May 12, 13, 19, and 20, 1952, printed 
as Part V of the hearing on S. 2594 and S. 26 15. Contrast the deletion of 
this proposal in the Senate Committee’s Report on S. 2594, filed May 27, 
1952. | 
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construction as are usually sold in the open market to 
purchasers generally, regardless of the method of pro- 
curement used by the Government. 


When the New England and Northern Senators proposed to 
offer an amendment to strike the entire Fulbright proposals, 
Senator Fulbright offered the compromise measure treating 
both the “locality” and “open market” questions, which was 
simply designed “to leave to the courts the decision as to what 
is the proper interpretation to be made of the Act.” He ad- 
mitted that this compromise proposal— 


does not constitute any change whatever in the sub- 
stantive law. In view of the long history of the Walsh- 
Healey Act—in other words, it has been on the statute 
books since 1936—I realize that there will be some re- 
sistance, no matter whether I am correct with respect to 
my interpretation of the original intent of Congress. 
Nevertheless, I am perfectly willing to allow the courts 
to determine the correctness of the interpretation of the 
Act, as made by the Secretary of Labor. 


Thus, while the Fulbright Amendment as finally enacted into 
law provided (in Sec. 10 (c) only) for court review of the 
administrative construction of “open market,” it significantly 
failed to include the proposal to change the present “open 
market” as well as the “locality” language as it had been ad- 
ministratively interpreted. While the Fulbright Amendment 
was obviously designed by its sponsor to refer these questions 
to the courts on the basis of the original intent of Congress, it 
is plain that it was a compromise with other members of Con- 
gress who felt that the existing administrative construction 
was correct and who undoubtedly expected weight to be at- 
tached to the 16 years of administrative and legislative experi- 
ence under the Act. 

It was this identical legislative history to which this Court 
referred in the Covington decision as it related to the “locality” 
question that prompted it to “decline to repudiate an adminis- 
trative interpretation of the Act which Congress had refused to 
repudiate after being repeatedly urged to do so.” The court’s 
reasoning in this connection would apply almost verbatim to 
the Secretary’s “open market” interpretation: 
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The Secretary’s interpretation of the Act as permit- 
ting industrywide determinations of minimum wages 
is not new. In this industry and many others, during 
many years, the Secretary has made many such deter- 
minations. See, e. g., 41 CFR, Parts 202 et seq. His 
practice in this respect has repeatedly been called to 

. the attention of committees of Congress. Attempts 
have been made to write his interpretation expressly 
into the Act. Attempts have also been made to write 
it expressly out of the Act. Both have failed. Con- 
gress has chosen to leave the interpretation of the Act 
to the Secretary and the courts. As the Supreme Court 
said, in regard to a different but somewhat related stat- 
ute, the Fair Labor Standards Act [29 U. 8. C. A. 201 
et seq.], “We decline to repudiate an administrative 
interpretation of the Act which Congress refused to re- 
pudiate after being repeatedly urged to doso.” Alstate 
Construction Co. v. Durkin, 345 U.S. 18, 17 [229 F. 2d 
at 509]. 


It is submitted, therefore, that the longstanding adminis- 
trative interpretation and Congressional refusal to repudiate it 
should lead this Court to accept the Secretary’s view of the 
scope of the “open market” exemption, if it reaches that ques- 
tion, just as it led this Court to accept the Secretary’s view on 
the “locality” issue. 

Appellants’ interpretation of the “open market” provision 
rests largely on a mistaken analogy to the EHight-Hour Law. 
That Law exempts from its operation— 








contracts * * * for the purchase of supplies by the 
Government, whether manufactured to conform to par- 
ticular specifications or not, or for such materials or 
articles as may usually be bought in the open market, 
except armor and armor plate, whether made to conform 
to particular specifications or not * * *. [Emphasis 
supplied. ] * 


When the Walsh-Healey Act was reported out by the corh- 
mittee and presented to the House, its “open market” clause 
read: 








This Act shall not apply to purchases of such mate- 
rials, supplies, articles, or equipment as may usually be 
bought in the open market unless specially manufac- 
tured to conform to particular specifications * * * 
[Emphasis added.] 


Thus, the same phrase used in the Eight-Hour Law was given 
exactly the opposite effect by using the word “unless” instead 
of the expression “whether * * * or not.” The deletion of 
the underlined words was made on the floor at the suggestion 
of Congressman McReynolds to avoid the possible construction 
that the Act would apply to purchases of less than $10,000 if 
manufactured according to particular specifications, 80 Cong. 
Rec. 10009-10, June 18, 19386. He said— 


In the first part of the bill you limit the measure to 
purchases of $10,000 or more, and under this language 
you intimate that it would apply to specially manufac- 
tured articles costing much less than $10,000. If this is 
different from the gentleman’s construction of the lan- 
guage, why not leave out the words “unless specially 
manufactured to conform to particular specifications’? 


After making this explanation Representative McReynolds 
made formal offer of his amendment (ibid. at 10024), and it 
was accepted in the following colloquy: 


Mr. McReyrnotps. The purpose of this amendment is 
more for clarification than anything else. I ask the 
gentleman from Massachusetts whether the committee 
will accept this amendment? 

Mr. Heater. I think the committee can accept the 
gentleman’s amendment [zbid.]. 


Acceptance of appellants’ interpretation of the scope of the 
“open market” exemption would require one to conclude that 
the principal sponsor of this major piece of labor legislation of 
the period, after working on its enactment for years and after 
extensive hearings had been held, agreed without argument or 
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contest, on the eve of its enactment, to an amendment strip- 
ping it of all but a small fraction of the scope of its application. 

The reason appellants’ expansive interpretation of the “open 
market” exemption deprives the Walsh-Healey Act of most'of 
its scope is that the whole field of application of this statute 
is the Government procurement of materials and supplies. 
The supplies needed by the Government are in the main the 
supplies found useful by people generally. In contrast, the 
broad interpretation of the “open market’’ exemption from the 
Eight-Hour Law, on which appellants rely here, is not only 
consonant with its differing language but with the purposes of 
the Law, which was passed primarily for application to Govern- 
ment construction contracts, and was not designed to cover the 
types of Government procurement which the Walsh-Healey 
~ Act, enacted a quarter-century later, was intended to regulate. 
Because of this difference in purpose of the two Acts, as well 
as the difference in the terminology chosen to express the “open 
market” exemption from each, the Comptroller General, the 
Secretary of Labor, and all other administrative officers of Gov- 
ernment who have considered both have agreed that Govern- 
ment contracts for articles and materials of general usefulness 
come within the scope of the Walsh-Healey Act, but not within 
the scope of the Eight-Hour Law. 

That the Walsh-Healey Act was intended to apply, not only 
to commodities peculiar to Government use, but also to types 
of goods and articles which the public, as well as the Goy- 
ernment buys, is amply revealed in the Congressional Record 
of June 18, 1936 by Congressman Healey’s inclusion within the 
Act of such every-day articles as shoes and clothing. On page 
10016 he said in part: | 











“There was some reference made to the shoes and the 
clothing that the soldiers and the CCC boys wear, which 
the Government buys in such large quantities. Let me 
just read to you from the hearings, the testimony of 
Col. Clifford L. Corbin, of the office of the Quartermaster 
General, in reference to shoes: 
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“Mr. Heater. You would want to make stipulations 
in the contract establishing decent hours in carrying out 
Government contracts? 

“ ‘Colonel Corsin. Yes, sir. This was a shoe contract 
IT have referred to. 

“Mr. Heatey. A contract for the purchase of shoes. 

“Colonel Corsin. Yes, sir; a contract for 750,000 
pairs of shoes for the Civilian Conservation Corps. All 
of it went to one man, who bid lower due to the fact 
that he had poorer working conditions than the trade 
in general. The situation is such that the other shoe 
manufacturers are becoming discouraged in bidding on 
a Government contract for shoes. The price differen- 
tial was only about 2 or 3 cents per pair. 

“ “Mr. Heater. The practical result was the establish- 
ment of a monopoly in the making of shoes in this par- 
ticular frm. They secured a monopoly of the Govern- 
ment shoe business. 

“ ‘Colonel Corsrn. Yes, sir; it prevents competition. 
Now, the serious point is that shoes constitute a very 
important article in time of emergency or in time of war, 
and it is important to have a number of large firms who 
have experience in army-shoe contracts.’ 

“Under the existing law, in this particular case, one 
firm which works its employees longer and pays less has 
a virtual monopoly in the supplying of shoes to the U.S. 
Government. I want to say to the gentleman that only 
last week in Cleveland his convention went on record for 
minimum wage within the Constitution, and his candi- 
date for President, dissatisfied with that platform, went 
to the extremity of pledging himself for a minimum wage 
by way of a constitutional amendment, if that were 
necessary. 

“We can legitimately and constitutionally provide in 
our own Government contracts for decent working con- 
ditions, which every forward-looking man and woman 
believes should be established under present economic 
conditions. We have the right, under the decisions 
which have been rendered, to require that these condi- 
tions be lived up to in our public contracts.” 
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Where the intention of Congress is so clearly stated and can 
be carried out only by adopting one of the two or more possible 
constructions of its language in a statute, that construction 
which effects its obvious purpose should be chosen over the one 
which defeats its intention and is inconsistent with other parts 
of the same statute. Hence, it seems clear that the “open mar- 
ket” clause in section 9 should be interpreted, in accordance 
with its consistent administrative construction, as excluding 
only those purchases of supplies which may usually be bought 
by the Government in the open market without advertising for 
bids, as authorized in the general purchase statute. 


II 


The minimum wage provided in a union contract may be found 
to be prevailing where there is uncontroverted evidence that 
it applies to the overwhelming majority of workers and pro- 
duction and is actually paid notwithstanding some hear- 
say or rumor suggesting violations of unspecified extent 


Appellants challenge the evidentiary support for the | de- 
termination here by reason of some testimony in the record 





suggesting that some employers who had contracts with |the 
United Mine Workers of America were paying wages less than 
the minimum provided in those contracts.” This objection 
requires, first, appraisal of the strength of the affirmative evi- 
dence. The United Mine Workers introduced in evidence its 
contracts with mine operators (U. M. W. Ex. 1-7, See 90-94) 
providing for area A (which includes the production districts 
here in issue) the minimum wage which is here determined jfor 


7 Apparently in the thought that this Court might need some persuasion 
that any employer would violate his contract with United Mine Workers 
of America, appellants cite the decision in Gatliff Coal Co. v. Cox, 152 F. 
2d 52 (C. A. 6, App. Br., p. 33). Examination of the decision reveals that this 
really did happen in the case of one employer though, of course, the court was 
vigilant to correct this condition. Appellants do not cite those reported 
decisions which make it abundantly clear that the United Mine Workers 
of America is fully able to, and does, effectively enforce its rights related 
to its contracts. United States v. United Mine Workers of America, 330 U. S. 
258 ; International Union, U. M. W. of A. v. United States, 85 App. D. C. 149, 
177 F. 2d 29 (C. A. D.C.), certiorari denied 338 U. S. 871; United States v. 
International Union, U. M. W. A., 88 App. D. C. 341, 190 F. 2d 865 (C.! A. 
D. C.) 
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each of those production districts. It also introduced a list 
of the mines which were signatory to such contract, giving the 
number of employees employed in each such mine and the 
tons of coal produced there in 1953 (U. M. W. Ex. 8, See 87-89). 
The Government introduced the report of the Bureau of Mines 
as to the total employment and production of coal in 1953 for 
Production Districts 7 and 8 here involved, as well as the other 
Production Districts (Government Ex. 7, U.S. Bureau of Mines, 
Bituminous Coal and Lignite in 1963). Evidence was also 
introduced as to the total production in Virginia, and by pro- 
duction districts, in 1954 (Virginia Operators, Ex. 1, U. S. 
Bureau of Mines Weekly Coal Report, January 7, 1955). 

Considering only the employment and production in mines 
listed in UMWA Exhibit 8, which are clearly within Production 
District 7 and, separately, those clearly within Production 
District 8 (as discussed infra pp. 31, 32), the following chart 
has been prepared from the evidence in the administrative 
record presently on file in this Court as part of the record in 
this case. 


1. Total Production and Employment, 

113, 322, 591 
2. Total Production, 1954 , 060, 99, 956, 000 
3. UMWA Production (1953) 8 : 2 93, 021, 601 


Percent, 1953 totals 3 : 82.1 


4. UMWA Production after deducting 


5. UMWA Production after deducting 
all decline in total production be- 
tween 1953 and 1954 


Percent, 1954 total 


1 Excludes all UMW 4A tonnage and employment in Tazewell and Buchanan Counties 
of Virginia. 

2 Excludes all UMW4A tonnage and employment in Tazewell and Buchanan Counties 
of Virginia. 

3 Computed by subtracting total drop in tonnage between 1953 and 1954 from 84,572,5% 
for District 8 and 42,350,141 for District 7. 
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It is thus apparent that in District No. 7 over 92 percent 
of the workers were employed, and over 95 percent of the coal 
was produced, by mines having contracts with the union. | In 
District No. 8 over 76 percent of the workers were employed, 
and 82 percent of the coal was produced, by mines having such 
contracts. The testimony to which appellants refer, insofar 
as it relates to Districts 7 and 8, relates almost entirely to mines 
in Virginia. Examination of the evidence reveals, however, 
that even if all employment and all coal production in the 
State of Virginia are regarded as non-union, over 91 percent 
of the workers employed, and over 94 percent of the coal pro- 
duced, in District 7 was, nevertheless, by the union mines in 
District 7 outside of Virginia. Similarly, over 76 percent of the 
workers employed, and 82 percent of the coal produced,| in 
District 8 was by union mines in District 8 outside of Virginia. 
On this balance of the evidence before the Secretary and now 
before this Court, there is the plainest kind of support for the 
Secretary’s finding that “such violations as may occur are not 
sufficient to invalidate the conclusion that a majority of the 
tonnage and employment in each district is associated with 
actual payment of wages at rates not less than those called for 
by the UMWA agreement” (37). 

There is abundant testimony that the union contract wage 
is, in fact, paid. This is attested by Messrs. John L. Lewis, 
President of the United Mine Workers of America (100), John 
Owens, Secretary-Treasurer of the United Mine Workers’ of 
America (110-111, 116, 120), George A. Lamb, Manager’ of 
Business Survey for the Pittsburgh Consolidated Coal Com- 
pany (121-122, 182-184), Hugh R. Hawthorne, representative 
of the Pocahontas Fuel Company (123, 124, 125), Preston H. 
Haskell, in behalf of the Alabama Commercial Coal Operators 
(129-133), William C. Southern, in behalf of appellants Vir- 
ginia Coal Operators (148-149), O. L. Gibson, in behalf of 
appellants Virginia Coal Operators (162-163), 7: P. Shockey, 
in behalf of appellants Virginia Coal Operators (170, 172, 173), 
B. W. Deringer, Labor Commissioner for the Central Penn- 
sylvania Coal Producers Association (179), and W. A. Boyle, 
Assistant to the President of the United Mine Workers (185, 
186, 187, 189.) 











| 
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Testimony was also adduced on cross-examination of appel- 
lants’ witness Shockey, that a number of non-union operators 
pay their employees at least the minimum specified by the 
United Mine Workers contract and determined to be prevailing 
by the Secretary, as a matter of individual agreement or indi- 
vidual contract between those non-union operators and their 
employees (172-173). 

Substantial doubt was cast upon appellants’ hearsay evi- 
dence that “gang work” (135, 138-139, 142-146, 152-153, 155- 
157) and comparable practices (155) related to the employ- 
ment and tonnage listed in UMWA Exhibit 8. As the wit- 
nesses who testified concerning such practices would not iden- 
tify the mines of which they spoke, these practices presumably 
related to employments by non-union employers. The fact 
that some employers identified in UMWA Exhibit 8 may have 
purchased coal from non-union employers who adopted the 
pay practices described by appellants’ witnesses does not, of 
course, establish that the employment and tonnage listed for 
them in UMWA Exhibit 8 include the employment and ton- 
nage involved in such coal purchases. Furthermore, even 
under a gang work system of production, there is evidence that 
miners often earn more than the contractual minimum (145, 
161). 

Appellants do not, because they cannot, object to the char- 
acterization of the evidence on which they rely as “rumor and 
hearsay” (App. Br. p. 34), and they expressly concede that 
they wholly failed to show by such evidence, even if taken at 
face value, that violative conditions were so far reaching in 
extent as to jeopardize the conclusion that the minimum wage 
provided in the union contract was in fact prevailing (App. 
Br. p. 33). The Secretary considered this evidence and ex- 
pressly found it to be not of a “reliable, probative, and substan- 
tial nature” (35). The function of this Court, as that of the 
court below, does not extend to trial de novo but is by section 
10 (b) of the Walsh-Healey Act, expressly restricted to “re- 
view”. That section also requires that the review “must be 
made in the manner provided in section 10 of the Administra- 
tive Procedure Act”. The scope of such review as expressed in 
section 10 (e) of the Administrative Procedure Act, is 
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whether the determination is “unsupported by substantial evi- 
dence”. Because there is substantial evidence supporting the 
determination that $2.245 is the prevailing minimum wage in 
Production Districts 7 and 8, the determination should! not 
be set aside merely because there was some testimony intro- 
duced to support a different. view which is inadequate to serve 
its purpose, and which the Secretary found to be unreliable. 
' Appellants complain that many types of possibly relevant 
evidence were not explored. They mention that the Secretary 
did not take depositions, that he did not investigate to ascer- 
tain whether the contracts were being observed, and that he 
did not make an independent survey of wages being paid. 
They compare other wage determinations, in some of which the 
evidence was contested and in some of which it was uncon- 
tested. They point to the fact that in some of these determi- 
nations the employers produced the bulk of the evidence, 
whereas in others employees produced the bulk of the jevi- 
dence, and in still others a survey of wages prepared by| the 
Bureau of Labor Statistics was the principal evidence. i All 
these observations are beside the issue here, which is whether 
the essential findings are supported by substantial evidence. 
If the record does contain such substantial supporting! evi- 
dence, clearly the determinations should be upheld. Though 
appellants complain that the Secretary did not, on his own 
initiative or at their suggestion, take depositions or make other 
discovery along certain lines, they do not complain that the 
Secretary withheld process or other aid they requested in sup- 
port of any effort they may have desired to make along such 
lines. The Secretary is not required to conduct interminable 
investigations and hearings, and it is immaterial that exhaus- 
tive investigation along the suggested lines of inquiry might 
have produced additional pertinent evidence which might, 
or might not, have affected the result here. Wholly irrelevant, 
therefore, is appellants’ citation of judicial authority dealing 
with the rebuttal of presumptions and the duty of an adminis- 
trative agency to produce evidence of the essential facts isup- 
porting any regulation it may promulgate when the parties fail 
to do this. This record contains very substantial evidence of 
the prevalence of the minimum wage provided in union |con- 
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tracts in Districts 7 and 8, where appellants have their mines. 
This evidence is directly on the point in issue, and is not, 
therefore, subject to intricate rules relating to presumptions. 
In broad terms, section 10 (e) of the Administrative Proced- 
ure Act, 5 U. S. C. 1009 (e), provides the six grounds for hold- 
ing agency action unlawful and setting it aside. Mere failure 
of the agency to investigate possible relevant sources of evi- 
dence and include the record of such investigations in the rec- 
ord of the hearing, is not among these grounds. Though 
findings may be set aside where they are “unsupported by sub- 
stantial evidence,” and this is regarded as the equivalent of 
“substantial evidence on the record as a whole,” Universal 
Camera Corp. v. Labor Board, 340 U.S. 474, there is no require- 
ment that it be substantial evidence on everything possibly 
available in or out of the record. No such test could be ap- 
plied without violating the much more fundamental rule that 
judicial review is restricted to the evidence in the record. 


Tit 


Appellee’s use of the Postal Guide and maps in making his 
determination was lawful, and appellants were in no way 
prejudiced thereby 


The localities to be chosen for wage determination were 
among the issues noted for hearing (3-4). Witnesses at the 
hearing discussed at length the ten collective bargaining areas 
mentioned in the notice as being advocated by the petitioners, 
the 23 production districts which had been used by the Gov- 
ernment in all of its many regulations of the coal industry, and 
selected areas advocated by other parties (such as the State of 
Virginia, advocated by appellants, and certain contiguous coun- 
ties in central Pennsylvania, advocated by other parties plain- 
tiff in the District Court, who did not appeal from the judg- 
ment for appellee). The major part of the evidence of preva- 
lence of the union minimum wage in production districts 7 and 
8 is in United Mine Workers’ Exhibit 8, which is a list of in- 
dividual signatory mines by name, the location by town and 
State of each such mine, the number of persons usually em- 
ployed in it in 1953, and the number of tons of coal it produced 
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tn 1953. The production districts which the Secretary decided 
to use are defined in terms of named counties and portions of 
counties in named States (42-44, 52-56). 

In order to ascertain whether the union rate prevailed in. 
each of districts 7 and 8, it was necessary to determine which 
ef the many towns listed opposite mines in UMW Exhibit 
No. 8 were in the counties and parts of counties included in 
production districts 7 and 8. As the State of each such town 
was given in the exhibit, all that was required was examination 
of the Postal Guide to find the county for each town, and, in 
some instances, maps to locate the town with reference to those 
district lines which cut across county boundaries. It will be 
noted that in the tabular count, supra, p. 26, where this was 
difficult all production and employment is counted as non- 
union. It was appellee’s duty to assess the evidence. This. 
seemed to him a reasonable way, and we submit that it was'a 
reasonable way, to perform this duty. Appellants, however, 
say they were deprived of their rights because they were not 
invited to cross-examine and to rebut these standard works of 
reference. All that the Administrative Procedure Act requires 
in this connection is that parties shall have the right “to con- 
duct such cross-examination as may be required for a full and 
true disclosure of the facts” (section 7 (c)), and that where 
“any agency decision rests on official notice of a material fact 
not appearing in the evidence in the record, any party shall on 
timely request be afforded an opportunity to show the con- 
trary” (section 7 (d)). [Emphasis added.] 

The Secretary’ s proposed determination made it deaduae 
clear that in reaching his conclusions he had allocated the 
mines listed in Exhibit 8 to the various production districts. 
The proposed decision explains, in pertinent part, as follows: | 








The information contained in the record makes it pos- 
sible to evaluate for each district the proportionate rep- 
resentation of employees and tonnage in those mines 
paying minimum wages not less than those called for in 
the UMWA contracts * * *. The information con-+ 
tained in UMW Exhibits 8-A through 8-H leaves no 
doubt that the majority of employees working in Dis-. 





| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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tricts * * * 7,8 * * * was covered by UMWA con- 
tracts and the provisions for minimum rates prescribed 
therein. This conclusion is not affected even if all of 
the opponents’ data with respect to Districts * * * 7, 
and 8 are accepted at their full face value. In each of 
the districts * * * the mines covered by UMWA agree-~- 
ments also accounted for the majority of tonnage pro- 
duced by all mines within their respective districts re- 
porting production of one thousand tons or more in 
1953.**° 


* * . + . 4 
2 Government Exhibit 7; UMW Exhibit 8 [38]. 


Appellants filed 60 exceptions to the proposed determina- 
tion (61). Not one of them requested any hearing on the is- 
sue whether the mines listed in UMW Exhibit No. 8 had been 
accurately apportioned to the 23 production districts or on the 
question whether such apportionment supported the Secre- 
tary’s finding that the union wage prevailed in Districts 7 and 
8 and in 19 of the remaining 21 districts. 

In the Attorney General’s Manual on the Administrative 
Procedure Act (p. 78) it is noted that section 7 (c) “does not, 
according to the House Committee Report, ‘confer the right of 
so-called unlimited cross-examination’”. Only that deemed 
reasonably necessary to a “full and true disclosure of the facts” 
is required by the Act. Appellants have failed to show, and 
cannot show, how their cross-examination of whatever witness 
might be called to attend the formalities of introducing into 
evidence the Postal Guide and the maps would in any way 
facilitate such “full and true disclosure of the facts”. Appel- 
lants’ objection is particularly untenable here, because the 
overwhelming preponderance of union employment and ton- 
nage in these production districts leaves a very wide margin 
for error in the assignment of each mine to its production dis- 
trict, without affecting the finding that the union minimum 
wage prevails because it is paid in mines employing more than 
half of the workers and producing more than half of the coal 
in each of these production districts. Certainly, the Secre- 
tary’s notice of the counties and parts of counties containing 
the towns named in the exhibit can in no way be compared 


| 
| 
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with the situation in Ohio Bell Telephone v. Public U tities 
Commission, 301 U. S. 292, upon which appellants dwell in 
their brief (pp. 39-40). There, the Public Utilities Com- 
mission without warning undertook for the first time to fix 
land values for the period from 1926 to 1933, by consulting 
materials not in evidence relating to price trends during those 
years. Surely such trends and their effect on land values are 
not open, notorious and uncontrovertible facts, such as) the 
counties in which the towns of a state are located. ! 
But, even indulging the assumption that an invitation to 
cross-examine a witness who would have given the formal 
testimony that would have qualified the Postal Guide and 
maps as evidentiary exhibits, and that an opportunity to rebut 
the information contained in them would have resulted in a 
demonstration of such errors in them as to require a different 
result here, there are several reasons why the judgment of 
the District Court should, nonetheless, be affirmed. The off- 
cial notice of the location of towns within their respective 
counties and portions of counties, which the Secretary has here 
made, is certainly fully within his province, and appellants 
have utterly failed to make that “timely request” that they 
“be afforded an opportunity to show the contrary,” which is 
the only right the Administrative Procedure Act gives re 
in this connection. 
Official notice may be taken in a final agency davann! as 
well as in a proposed or tentative decision. The burden rests 
on the party who would object, to make demand for oppor- 
tunity to cross-examine and produce any rebuttal evidence!he 
may have. As noted on page 80 of the Attorney General’s 
Manual on the Administrative Procedure Act. | 


Agencies may take official notice of facts at any stage 
in a proceeding—even in the final decision°—but the 


* «where agencies take such notice they must so state on the record 
or in their decisions and then afford the parties an opportunity to show 
the contrary.” Sen. Rep. p. 23, H. R. Rep. pp. 37-38 (Sen. Doc. 
pp. 209, 271). If official notice is taken of facts in the course of the 
final decision, the proceeding need not be reopened automatically, 
but the parties will be entitled to request reopening for the purpose 
of contesting the facts thus officially noticed by the agency. 
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matters thus noticed should be specified and “any party 
shall on timely request be afforded an opportunity to show 
the contrary.” The matters thus noticed become a part 
of the record and, unless successfully controverted, furnish 
the same basis for findings of fact as does “evidence” in 
the usual sense. 


Even if there were error in the administrative procedure 
here, the last phrase in section 10 of the Administrative Pro- 
cedure Act, which governs this judicial review, requires that 
in this Court “due account shall be taken of the rule of pre- 
judicial error”. Certainly this Court can take judicial notice 
of facts as open and as free from honest dispute as the location 
of towns in their respective counties and parts of counties in 
the States of this Union, and may use standard works of refer- 
ence, such as the Postal Guide and Rand McNally maps, ‘to 
assist it in this connection.* Such notice, applied to the evi- 
dence before the Court (Government Exhibit 7; UMW Ex- 
hibit 8), is adequate to make the count which establishes the 
ratio of union to non-union employment and production in 
each production district. The Secretary has made this count, 
which appears in the table (supra, p. 26). It was presented 
to the court below. Appellants did not there, as they have not 
here, undertaken to show the slightest error in that count, 
much less the truly gross error which would be necessary to 
cast doubt on the finding that the union minimum wage is 
prevalent in District 7 and District 8. If there is no such error, 
a mere irregularity in the administrative proceedings should 
not affect the ultimate fact found there in the face of the evi- 
dence in the record which supports it. It is not conceded that 
any irregularity took place, but all of appellants’ claims add 
up to no more than irregularity without prejudice, and that is 
not enough. The Secretary’s use of maps and a Postal Guide 
was @ reasonable and lawful action. 


*Krench v. United States, 42 F. 2d 354 (C. A. 6); The Appallon, 9 Wheat, 
362, 374; Young v. California State Board of Pharmacy, 273 Fed. 30 (C. A. 
(OC. A. 9); Laughter and Fisher v. McFain, 229 Fed. 280 (W. D. Tenn.) ; 
The Planter, 32 U. S. 324; Gruson v. Imperial Irr. Dist. et al., 59 F. 2d 529 
(C. A. 9) ; Young v. United States, 272 Fed. 788 (C. A. 4). 
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Where prevailing minimum wage rates were determined sepa- 
rately for each of several areas having distinctive historic, 
- economic, and competitive characteristics, resulting in some 
identical and some different rates, no reason for invalidat- 
ing the wage determination appears from a charge, pre- 
sented for the first time on appeal, that one of the findings 
. supporting the choice of these areas is inconsistent with |the 
determination in stating that differentials existed between 
minimum wages prevailing according to these areas 


.In part IV of their argument, appellants complain of an 
inconsistency between the Secretary’s finding of “a well-de- 
fined pattern of differentials existing between the minimum 
wages prevailing according to production districts” (27) and 
the finding of the same prevailing minimum wage—$2.245— 
for production districts 1-4, 6-8, and 10. From page 44 of 
their brief, it appears that appellants are not contesting here 
the determination of this $2.245 rate for application in the 
entire area comprised of these districts; as a method of avoid- 
ing the inconsistency they see in the wage determination they 
propose that the larger “area, not the district, should be estab- 
lished as the appropriate locality.”’ 

This argument is diametrically opposed to the contentions 
presented in appellants’ complaint, on the basis of which they 
obtained a preliminary injunction effective all during the 
period the case was pending in the district court. There \we 
find it expressly alleged that— ! 








8. The aforesaid determination is unlawful and the 
Defendant has acted contrary to the purposes of the 
Act and contrary to the ruling of this Court in that 
while he purports to determine the prevailing minimum 
wage by geographically small “localities”, he estab- 
lished the same wage, identical with the UMWA wage, 
for eight alleged “Districts” embracing seven states and 
parts of two others, thereby establishing in reality a 
“locality” having dimensions beyond those that may ibe 
properly determined [64]. The Plaintiffs request a 
declaratory judgment as to whether a “locality” com- 
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posed of seven states and parts of two others is an ap- 
propriate “locality” within the meaning of the Act 
[73-74]. 


No such contention as that here presented was advanced by 
appellants in all of their 60 objections to the proposed de- 
termination; no such objection appears in their complaint in 
the district court; no such objection was urged on the district 
judge.’ As it is well settled that this Court will not consider 
an argument presented by an appellant for the first time on ap- 
peal (Cohen v. Cohen, 47 App. D. C. 129; U.S. ex rel Laws v. 
Davenport, 34 App. D. C. 502; American Export & Import Co. 
v. ONeill, 95 App. D. C. 274, 221 F. 2d 829), we submit that 
this point deserves no further consideration by the Court. 

In any event, there is plainly no merit to the point. As the 
proposed determination reveals, production districts, within 
whose boundaries the most significant competition for Govern- 
ment coal contracts was shown to occur, were selected as the 
areas of wage determination for many reasons. The common 
production and marketing problems affecting them separately 
have been evidenced by a long history of the formation of local 
associations. There have been many types of Government 
regulations relating to coal mines, each of which has divided 
the industry according to these production districts. They 
are in fact distinguishable economic entities by virtue of such 
factors as the predominance of particular types of coal, similar 
mining conditions, uniform railroad freight rates to some desti- 
nations, and the sharing of common markets (24-25). Bar- 
gaining area A, on the other hand, which appellants have very 
lately undertaken to champion, is so large that there was found 
to be little or no competition between certain of its parts. 
Based on data relating to Government purchases in the record 
before this Court, appellee found that mines in Illinois, for 
example, compete with mines in only three of the other seven 
states included in area A. Indeed, there was no showing that 


——— 


*See Plaintiffs’ Brief in the district court, which has been certified to 
this Court with all the other papers filed there, as part of the record on 
this appeal. 
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any economic factor other than minimum wages linked Tli- 
nois to the remainder of: the proposed area A:(18-19). 

' An industry-wide area for wage determination was held by 
this Court to be valid and appropriate to accomplish the pur- 
pose of the Act in Mitchell v. Covington Mills (229 F. 2d 506, 
certiorari denied 350 U. 8. 1002, rehearing denied 351 U. S. 
934), where there was industry-wide competition in textiles. 
Here, on the other hand, the fact that competition is not as 
broad as area A provides sound reason why the Secretary should 
choose smaller areas for wage determination, representative of 
the substantially smaller areas of competition in coal. For 
the instant industry it is these, rather than the larger areas, 
within which lack of a uniform wage floor would “defeat the 
purpose of the Act” as pointed out by this Court in Covington 
(229 F. 2d at p. 508). The choice of the smaller production 
districts thus meant that more geographical differences in the 
previaling minimum wage could be given effect where they do, 
in fact, exist, so long as recognizing them would still carry out 
the purpose of the Act. The fact that they do not now exist 
(although they may at other times) between these 8 produc- 
tion districts would perhaps have made harmless any error 
in-the choice of a single larger area including all of them. 
Nevertheless, the scrupulous approach here adopted does have 
practical present effect. The petition requested a determina- 
tion of $2.09 per hour for area E, including Iowa (3), whereas 
the determination for district 12, Iowa, finds a prevailing mini- 
mum wage of $1.40 (55). Again, the petition for area A re- 
quests a determination of $2.245 per hour for an area consisting 
of a number of states including Michigan (2), whereas no de- 
termination at all was made for Michigan (53) because there 
was insufficient coal production there to justify one (38-39). 

Finally, there is no inconsistency here between the finding 
attributing some wage differential significance between the 23 
production districts and the determination of the same pre- 
vailing minimum wage for 8 of them. The 22 production dis- 
tricts for which determinations were made yield 9 different 
figures as the prevailing minimum wage, ranging all the way 
from $1.40 to $2.346 (52-56). We submit that these 9 dif- 
ferent prevailing minimum wages, each found to exist sep- 
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‘rately in one or more of the several production districts, cer- 
tainly support the finding of “a well-defined pattern of 
differentials existing between the minimum wages prevailing 
einai to the production districts” (27). 


Vv 


The minimum wage determined is the hourly rate prevailing 

_ for productive work, and its application to those who have 
no contract or custom to pay for travel time is entirely con- 
sistent with the Portal-to-Portal Act of 1947 


Appellants’ contention that the Secretary’s wage determina- 
tion would impose liability for portal-to-portal wages on em- 
ployers relieved of that liability by the Portal-to-Portal Act 
rests, as we shall show, upon an erroneous premise. Contrary 
to the statement in appellants’ brief (p. 45), appellee does not 
admit, nor does the record as a whole support, their premise 
that “the hourly $2.245 wage includes within it an amount 
representing compensation for portal-to-portal activity”. It 
is appellee’s position that the $2.245 per hour determined by 
the Secretary to be the prevailing minimum wage rate is shown 
by the record to be the minimum wage rate actually paid for 
each hour of productive work within the mine under the union 
agreement, and that the payment, under that agreement, of 
the same rate for hours of travel between the portal of the mine 
and the working face, as authorized by the Portal-to-Portal 
Act, does not mean that this hourly rate includes any compen- 
sation for portal-to-portal activity or that appellants, in the 
absence of any contract, custom, or practice to do so, will be 
required under the wage determination to pay for any such 
activity. 

The application of minimum wage rates under the Walsh- 
Healey Act is subject to the following provision of the Portal- 
to-Portal Act (sec. 4 (d)): 


In the application of the minimum wage * * * pro- 
visions of the * * * Walsh-Healey Act, * * * in deter- 
mining the time for which an employer employs an em- 
ployee with respect to walking, riding, traveling, or other 
preliminary or postliminary activities described in sub- 
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section (a) of this section, there shall be counted all that 
teme, but only that time, during which the employee en- 
gages in any such activity which is conpensable withi 
the meaning of subsections (b) and (c) of this Seema, 
[Emphasis supplied. ] 


Subsections (b) and (c) referred to by this provision ees 
the situations in which these portal-to-portal activities will 
be deemed compensable by contract, custom, or practice. 
Conceding for purposes of this argument that it would vio- 
late the intent of the Portal Act for the Secretary, in determin- 
ing the Walsh-Healey wage rate, to include a factor for portal- 
to-portal compensation where the minimum wage rate found 
to be prevailing is, by contract or custom, paid for travel within 
the mine, it is submitted that he has not done so here. The 
record, as we shall show, makes it plain that he did not. In- 
deed, this should be apparent from the fact, conceded in appel- 
lants’ brief (p. 46), that union operators, under whose con- 
tract travel betwen the portal of the mine and the working 
face is made compensable, will be required under the = 
tary’s determination and the Portal-to-Portal Act to pay the 
determined rate for all hours spent in such travel in addition 
to payment at such rate for the productive time at the work- 
ing face, whereas appellants and other operators who have no 
‘contract, custom, or practice to pay for such travel may satisfy 
their legal obligations by payment of the determined rate for 
time at the working face only. It is difficult to understand 
how appellants are prejudiced under such circumstances, since 
they will be able to obtain the same number of man-hours of 
production at the working face as will their union competitors 
without having to meet the latter’s added wage cost of paying 
for travel at the determined rate. If there were substance to 
appellants’ argument that the determined rate includes travel 
pay, it would probably be the union operators, rather th : 
appellants, who would be here objecting to the determination 
because, under appellants’ theory, they would be required to 
pay for the travel twice. | 
There is no disagreement (see appellants’ brief, p. 45) that 
-the day rate for workers inside the mine as established by the 
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latest agreement was, at the time of the hearing, “$17.96 per 
workday of eight hours from portal to portal” (124). But 
within this established workday, the agreement is express that 
“these eight hours shall be paid for at straight time rate” which 
is in turn defined as “the total daily normal shift earnings for 
eight hours divided by eight (8) hours” (90). Under this 
formula, “This minimum daily rate is equivalent to an hourly 
rate of pay of $2.245” (124, Tr. 404), which is the rate found 
by the Secretary to be prevailing.’® 

The wage agreement draws no distinction whatever between 
hours of travel and of actual work at the mine face which the 
miner spends within the mine, so far as payment of this hourly 
straight time rate is concerned. Certainly payments made for 
actual mine work at an agreed rate of $2.245 per hour do not 
become payments for work and travel because the parties fur- 
ther agree to payment of the same hourly rate for travel time. 
Yet that is the essence of appellants’ contention here. The 
“straight time rate” of $2.245 must, under the agreement, be 
paid for any hour spent in the mine either in labor or in travel, 
and when it is paid for an hour of productive work it plainly 
cannot be said that it includes any amount to pay for travel 


time, each hour of which is also treated as an hour of work 
under this agreement and paid for at the identical rate. 
Clearly, therefore, it does not follow that the pay for portal- 
to-portal activity which is included in the daily compensation 
of $17.96 for an eight-hour day computed from portal to portal 
is included in the hourly rate of $2.245. 


The wage determination does not require payment of this rate for each 
hour of work by tonnage workers, who traditionally have been employed 
on a piece rate rather than a time rate basis, although there is substantial 
evidence in the record (182, see also 125, 179) that their hourly earnings 
equal or exceed the $2.245 figure. The requirements of the wage deter- 
mination are satisfied in the case of such workers in any mine where such 
earnings are received by a majority, and on the average by all, of the 
group engaged on the Government work, and even this requirement is sub- 
ject to exceptions in abnormal situations (56-57). 

2 Appellants’ confusion of concepts appears to rest partly on a mis- 
understanding of the true meaning, as shown by the explicit provisions of 
the wage agreement (90), of petitioners’ contention recited in the Secre- 
tary’s notice of hearing, to the effect that the minimum wages predominantly 
paid in Area A were $2.245 per hour “computed on a portal-to-portal basis” 
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The error in appellants’ contention that compensation for 
travel is included in the determined hourly rate becomes éven 
more apparent if we explore some alternative methods of com- 
puting the rate which, it is submitted, cannot be justified on 
the record here but would avoid the procedure of which appel- 
lants complain. If, as appellants seem to argue, it is the di- 
vision of the daily rate by eight hours, including travel time 
in the mine, of which they complain (br. p. 45), the alternative 
of dividing by the smaller number of actual hours of work at 
the mine face could only have resulted in a higher hourly rate 
than the one which he determined. Appellants are certainly 
not prejudiced by the Secretary’s failure to adopt such an alter- 
native, which would have involved a disregard of the plain lan- 
guage of the wage agreement and would, in truth, have carried 
into the hourly rate the extra compensation for travel time 
which the daily rate includes. On the other hand, if the Se¢re- 
tary had accepted appellants’ assumption (br., pp. 45, 46) that 
97 cents of the daily wage represents payment for travel time, 
it would have been necessary for him to eliminate the one hour 
of travel for which it was intended (93) as well as to reduce to 
$16.99 the daily pay figure before computing the hourly rate 
for work at the face, which would then be $2.427. Surely ap- 
pellants, who complain that $2.245 is too high (61), are in no 
position to claim that they have been prejudiced by the Secre- 
tary’s failure to find an even higher rate. It is equally plain 
that no inflation of the determined rate with travel pay can 
have resulted from factors in the computation whose elimi- 
nation would produce a higher, rather than a lower, rate. 








(2). Of course this hourly straight time rate was “computed” on a portal- 
to-portal basis in the sense that the computation was made by dividing 
the $17.96 day rate for a portal-to-portal workday of eight hours by eight 
hours as the agreement specifies (90), to arrive at the “equivalent” |of 
$2.245 per hour of work at the face and per hour of travel within the mine 
(124). But this is quite a different thing from saying that the hourly rate 
“Includes * * * compensation for portal-to-portal activity” (appellants’ 
brief, p. 45) when it is in fact applied, as it is under the agreement, as the 
measure of compensation for each hour spent in actual work at the face. 
And of course, under the wage determination and the Portal Act, it would 
mever be applied to any hours spent in travel except where a contract, 
custom, or practice of a kind specified in that Act makes travel a com- 
pensable activity. 
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Appellants in their brief (pp. 45-46) seize upon a provision 
‘of the 1945 wage agreement increasing by one-ninth the piece 
rate earnings of tonnage workers (93) and make it the basis 
of a formula whereby they attempt to show that portal pay 
of 97 cents is now “distributed” throughout the daily earnings 
of workers employed at the $2.245 hourly rate. We need not 
labor here the formidable difficulties involved in justifying the 
‘attachment of a portal pay label to a piece rate increase * or 
in translating this component of a piece worker’s pay into the 
earnings of workers paid by the hour. If the 97 cents has been 
thus “distributed”, so that now most of it is paid for the hours 
which are spent in productive work at the face, as this argu- 
ment must assume, it seems plain that this 97 cents no longer 
represents pay for travel time. 

The underlying error in this whole argument results from 
confusing the historic development of collective bargaining in 
this industry with the provisions of the present agreement. 
The 1945 agreement was a transitional one from a former pay 
basis of “seven hours work in the mines at the usual working 
place” (94) toa “work day of nine hours from portal to portal” 
(93). The one-ninth increase then negotiated was attributed 
to “payment for travel and overtime beyond seven hours per 
day” (93). The latest agreement in the record shows sub- 
stantial changes in the wage and hour pattern, including 
adoption of the eight-hour portal-to-portal day and an increase 
of $8.25 in daily earnings of both hourly-paid and tonnage 
workers over the 1945 rates (90). These were accomplished 
over the years by a series of collective bargaining negotiations 
(90-94, 189) conducted in the context of changing economic 
conditions and independently of the pay issues existing in 1945. 
Appellants ignore these realities as well as others when they 
insist that the history of the 1945 provision requires us now to 
read the present wage agreement as providing pay for travel 


*The payment was never made except for productive work performed 
and its amount depended directly upon the amount of such work without 
any regard to the amount of travel, if any, of the piece worker. This 
would seem to be the antithesis of payment for travel time, even if part of 
its purpose was to equalize earnings of piece workers with those of hourly- 
paid workers whose travel was counted as time worked. 
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hours as part of the $2.245 rate paid for hours of productive 
work. They could as well argue that the present rate includes 
pay for the extra hour of work at the face which the 1945 
agreement required, and, indeed, even the overtime compensa-~ 
tion included in the 1945 daily wage. As stated by witness 
Hawthorne, “Although the historical evolution of these con- 
tract wage rates through the compounding effect of successive 
wage agreements through the years is somewhat complex, it 
is believed that for the purpose of this proceeding that history 
can be put aside. For it is our present wage rates currently 
being paid which are of significance in this proceeding” (124). 


CONCLUSION 
The judgment of the district court should be affirmed. 


Respectfully submitted. 


GrorGe CocHran Dove, 
Assistant Attorney General, 
Paut A. SWEENEY 
Artur H. Frreoure, Attorneys, | 
Department of Justice, | 
Washington 25, D. C. 
Of Counsel: | 
Stuart RorHMAN, 
Solicitor, 
Wiuuiam A. LowsE, | 
Rosert J. NYE, | 
Attorneys, | 
Department of Labor, Washington 25, D.C. 





Fesruary 1957. 


&, S, GOVERNMENT PRINTING OFFICE: 1957 











REPLY BRIEF FOR APPELLANTS 





Ginited States Court of Appeals... seces court of Areal 


For the 
Instriet vf Cotumbia woe” 


FILED jie 2S iyo/ 
® 
No. 13,569 Shayel d) Sel 
CLERK 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


RUTH ELKHORN COALS, INC., ET AL., 


Appellants 
Vv. 
JAMES P. MITCHELL, 
SECRETARY OF LABOR, 
Appellee 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Landis, Cohen, Rubin & Schwartz 
Wallace M. Cohen 
1832 Jefferson Place, N. W. 
Washington 6, D. C. 


Fred B. Greear 
Norton, Virginia 


Of Counsel: 


James M. Landis 
New York, New York 


Selma M. Levine 
Washington, D. C. 


Attorneys for Appellants 


Robert I, Thiel, Printer 
Washington, D, C, 
EX 3-0625 











ARGUMENT: 


I, The Exemption In Section 9 For Purchases Of Articles 
Usually Bought In The Open Market Is Applicable To Coal 


A. The Covington decision does not preclude 
review of the ‘applicability of the determi- 
nation to coal under Section 10(b) .  . 


B, Appellee's regulation is invalid . = 


1, Appellants’ position as to the scope 
of the exemption restated « @ 


2. Appellee makes no adequate response 
to appellants” contention that the 
legislative debate related to articles, 
not to the method of procurement . 


The statutory scheme does not confirm 
appellee's construction of the exemption; 
the doctrine of legislative acquiescence is 
inapplicable ce” ee =O a 


The Inadequacy Of The Evidence To Establish The 
Prevailing Minimum Is Disclosed By Appellee's 
Reliance On General Testimony Relating To The 
Contract Wage And The Absence Of Probative, 
Objective Evidence As To The Actual Wage Paid 


The Administrative Procedure Act's Requirements 
With Respect To Official Notice, Opportunity For 
Cross-Examination, And The Right To Submit 

Rebuttal Evidence Were Not Satisfied By Appellee 


Appellee Has Failed To Meet The Contention That 
The Wage Findings And Determination For Eight 
Districts Are Inconsistent; Such Inconsistency Was 
Not Raised For The First Time On Appeal; But, Even 
If It Was, It Is A Meritorious Point Which This Court 
Should Consider “a ee ee Se ee 


The Established Method Of Computing The Hourly 
Wage Paid For Productive Time Shows That An 
Increment For An Indefinite Amount Of Travel Time 
Is Included And Made A Part Of This Wage Determi- 
(0OF « « & «< =~» &@ w «a = & 


CONCLUSION ee ee ee ee ee ee er 


APPENDIX A 
Excerpts from the Congressional Record Relating to Section 9 
of the Walsh-Healey Act .  . 


TABLE OF CITATIONS 


1. Cases: 


Addison v, Holly Hill, Inc., 322 U.S. 607 (1944) P 
Alstate Construction Co. v. Durkin, 345 U.S. 13 (1953) 


Barclay Home Products Inc. v. Federal Trade Commission, 
No, 13305(D.C. Cir., Feb. 14, 1957) wee 


Cleveland v. United States, 329 U.S, 14, 21(1946) . 











(ii) 
< 
Page No, 
DeSylva v. Bullentine, 351 U.S. 570 (1956) S &. & 3 a # ® 10 uy 
. 
Girouard v. United States, 328 U.S. 61 (1946) : = & 2 mw 8. 11 
Hormel v. Helvering, 312 U.S. 552(1941) . 2. 2. +2 «© «© « -« 18 
Interstate Commerce Commission v. Service Trucking Co., 
406: FE. 20406 (Gg Cir, 29535 « 6 S& * + *&» &+ & © * 9, 11 ‘wa 
Jones v. Liberty Glass Co., 332 U.S. 524 (1947) . - ‘ e ° ‘ 9 id 
Mitchell v. Covington Mills, 97 U.S. App. D.C. 165, 
229 F, 2d 506, cert. den. 350 U.S. 1002 (1956) o ~~ aig ey Se Sr 305 17 
Mulligan v. Andrews, 93 U.S. App. D.C. 375, * 
a F. Zazetsee « «& «a 2 © & & & & & #8 19 
Ohio Beil Telephone v. Public Utilities Commission, 
301 U.S, 292 (1937) a a ee a ae ee ee ee i6, 27 . 
Reilly v. Pinkus, 338 U.S. 269(1949) . . . «6 + «© «© «© 16 
62 Cases of Jam v. United States, 340 U.S. 593 (1951) ae oa ee a4 « 
United States v. Cardiff, 344 U.S. 174 (1952) ee ee oR TR a ow 13 
United States v. Warsaw Elevator, 213 F, 2d 517 
(2d Cir, 1954) a ee ae ce ee ee, ee 9 ‘ 
Ward v. Anderson, 93 U.S. App. D.C. 156, 
208 F, 2248 (1959 -. «s « + *&* % © % & © ww * 18 
2. Statutes and Regulations | 
41 U.S.C. (Walsh-Healey Public Contracts Act) : 
Sec. 35 maths a -«- & 2 2 Se & & & ww & S 7, 8 | 
Sec. 36 ee ee ee a er ee ee ee ee 8 : 
Sec. 43 Se me ea Fe ee Se Oe Ue Uwe US lh : 
Sec. 43 a(b) te ee ei OR ewe <a wt OR Oe. Se CO OS 2 | 
Sec. 43 afc) a ae ne a ao we tir Fe fe OR. oe 3 | 
Sec. 45 ; at eee ee Om hme Oe OOO. CO 5, 6 | 
5 U.S.C. (Administrative Procedure Act) : 
1006 {c} a a a ee ee er ee eo ee ee ee 16 ! 
1006 (d) , € «© 82 he © S&S De GS & & = * 15 | 
3, Legislative Material | 
80 Cong. Rec. 9992-10025(1936) . . . . 2. 2 e ew ee (S68 : 
83 Cong. Rec. 8298 (1938) ‘ é - ‘ . ‘ ‘ : ‘ : a i 
84 Cong. Rec, 9253-68 (1939) ¥ Py me ia Bee sme 11 oi 
H, Rep, No, 2946, 74th Cong. 2d Sess (1936) | . ee & 2 oe -& 4 8 al 
Sen. Rep. No. 1810, 75th Cong. 3d Sess. (1938) ee 6 A s. 11 
Sen. Rep. No. 616, 76th Cong. 1st Sess. (1939) t i ‘ ° ‘ ‘i 11 
4, Miscellaneous ft 
Annual Report, Secretary of Labor (1940) ‘ ; . * » & 46 w= « .6 | 
Attomey-General’s Manual on the Administrative | 
Procedure Act (1947) ‘ - é - je . ‘ . = ‘ fe S 15, 16 
Mitchell v. Covington Mills, (No. 12650 D.C. Cir.) 
Brief for Appellant (Secretary of Labor) : + *« % eee RR -* 9, 10 
IIRC APDENGES 5 « «¢£§ & + Oe BS & EB & & @ 14, 17 


Reply BriefiforAppellané «. «© «§ © «© * &% «© w & 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13, 569 


RUTH ELKHORN COALS, INC., ET AL., 
Appellants 


Vv. 


JAMES P. MITCHELL, 
SECRETARY OF LABOR, 


Appellee 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANTS 


The Exemption In Section 9 For Purchases Of 
Articles Usually Bought In The Open Market Is 
Applicable To Coal 


Appellee's argument on the open market issue fails to discuss, let 
alone meet, important aspects of appellants’ contentions. It rests almost 
entirely on an attack on appellants' interpretation of the statute, with no 
legislative history and little else to support the validity of its regulation 
which is based on the method of procurement. 


A. The Covington decision does not preclude 
review of the applicability of the determina- 
tion to coal under Section 10(b). 


Appellee reads the Covington decision as precluding the issue of the 
applicability of the determination from ever being reviewed along with a 


review of the wage proceeding (Govt. Br. 8).' Such a reading deprives the 
1 Since Appellee"s Brief refers to Appellants’ Main Brief as "App, Br.,” we will continue to use that 


abbreviation to avoid confusion, Appellee's Brief will be referred to as “Govt. Br." 
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provision in Section 10(b) for "review of the applicability of any ... wage 


determination" of any meaning. 41 U S.C. 43a(b). Significantly, appellee 
does not suggest what meaning should be attributed to that phrase if it is 
not construed as we suggest. His only mention of the term "applicability" 
is a statement not pertinent to the issue of review (Govt. Br. 10). 

If appellee's reading of Covington were correct, -- that the exemp- 
tion issue could never be raised under 10(b) -- there would have been no 
need for Chief Judge Edgerton, speaking for the court, to refer to the fact 
that the complaint did not ask the court to decide that question and that the 
provision for "review of the 'applicability' " (note that "applicability" is 
in quotes) was "therefore immaterial." 229 F. 2d at 509 and Fn. 4. 
There is no implication whatever in the opinion that the inadequacy of 
the complaint there was an "additional" (Govt. Br. 8) rather than the sole 
reason why the court refused to consider the exemption. No such 
inference can be drawn. 

Appellee’s contention that the "open market" issue was outside the 
scope of the hearing must fall’ if, as we contend, the "review of the ap- 
plicability" provision permits court review of the applicability of the de- 
termination to an industry claiming to be entirely exempt. Certainly the 
word "review" contemplates a prior proceeding in which the applicability 
issue was raised;and appellants raised it here at the administrative level 
by an offer of proof of facts from which a legal claim of erroneous inter- 
pretation could be made in the complaint. 

Second, contrary to appellee's suggestion (Govt. Br. 9), we think 
the amended complaint, fairly construed, asks for a declaratory judg- 
ment on the "'applicability" issue. Immediately preceding the sentence 
of the complaint quoted at page 9 of appellee's brief is the following: 

-"The effect of [appellee's] ruling is to subject the 
Plaintiffs and their future contracts with the Govern- 
ment to the Wage Determination and to cause them 
irreparable and unlawful injury even though the 
Defendant may at some later date hold a hearing as 


to the applicability of the ‘open market' exemption 
to the Bituminous Coal Industry." (74) 
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The ruling referred to is appellee's refusal to consider whether bituminous 
coal is a commodity which "may usually be bought in the open market" and 
is therefore exempt (64). Appellee's hypercritical reading of the complaint 
is inconsistent with the rules for liberalized notice pleading which prevail 
today. Even if the complaint is not drawn in the precise terms appellee 
now would like, he can hardly claim surprise. When the complaint was 
amended after the Covington decision, appellee treated it, in argument 

and brief below, as properly raising the open market issue.” His only 
quarrel below was with the substance of the contention. 

Third, in urging that Section 10(c) is the exclusive method of re- 
view (Govt. Br. 10), appellee ignores our contention (App. Br. 23) that 
the word "otherwise" in 10(c) indicates that the 'open market" question 
may be reviewed under another section. In the context of the Fulbright 
Amendment that other section would appear to be 10(b). 


The sole reason given for barring the open market issue from a 


wage proceeding is based on an erroneous premise--that appellants sought 


to have the "open market" regulation changed in the wage proceeding 
(Govt. Br. 11-12). Of course the informal requirements for changing 
the regulation would not satisfy those for a wage proceeding, and vice 
versa. That is beside the point. Appellants did not seek to turn the 
wage proceeding into a proceeding to amend the regulation. Their object 
is to have the "open market" regulation as applied to appellants declared 
invalid, and the reason the issue was raised administratively was in order 
that it might be attacked in court. If the regulation is invalidated, then 
the appropriate procedure for issuing a new regulation in conformity with 
the statute may be invoked. 

2 “Inan effort to avoid the Covington decision, the plaintiffs /appellants/ have here amended 


their complaints so as to request a declaratory judgment on the ‘open market" issue," Defendant's 
[Appellee's/ Motion to Dismiss and for Summary Judgment 31, 


"Although plaintiffs have attempted to differentiate the instant case from Covington by 
subsequently filing an amendment to their complaints to request a declaratory judgment on this 
issue, this effort cannot suffice to convert this extraneous issue into one within the scope of the 
wage determination which alone is subject to judicial review under Section 10(b) of the Fulbright 
Amendment," Defendant's /Appellee's7 Reply Memorandum 8-9, 





4 
The open market issue comes to this court as if on motion to dismiss, 
the Presiding Officer having assumed the fact that bituminous coal may 
usually be purchased in the open market (99). Whether this assumption 
is true in fact is irrelevant for purposes of ruling on the validity of the 


regulation. ° 


B. Appellee’s regulation is invalid 


1. Appellants’ position as to the scope 
of the exemption restated 


Appellants wish at the outset to restate their position with respect 
to the proper scope of Walsh-Healey coverage. We claim that Section 9 
exempts articles or supplies which are usually purchasable in the open 
market--that is, articles or supplies available through regular commer- 
cial channels. [If articles are made to specifications for the Government, 
such as Army shoes, then they are within the province of Walsh-Healey. 
If, however, articles are made for general use, so that the Government 
buys in normal competitive channels, then these purchases are outside 
the scope of Walsh-Healey. Since, on this record, coal is a commodity 
which is not made upon order to Government specifications, this is a 
field in which there can be no application of Walsh-Healey. 


2. Appellee makes no adequate response to 
appellants’ contention that the legislative 
debate related to articles, not to the 
method of procurement 


On the merits of the regulation, appellee's argument as to its 
validity rests on the statutory scheme (Govt. Br. 14-17), consistent 
administrative interpretation of the regulation and an attempt to show 
"legislative acquiescence," (17-21), an effort to distinguish the Eight- 
Hour Law (21-23), and a reference to the purpose of the Act. We shall 
discuss these contentions later. What is conspicuous by its absence 


We contend that if bituminous coal is usually purchasable in the open market, then all contracts for 
bituminous coal are exempt (24), On the basis of uncontroverted affidavits stating that “substantially all 
of the coal produced is sold on the open market, " (86c), appellee ruled that coal was usually purchasable 
on the open market, “Substantially” may well have had reference to coal produced by captive mines 
which are owned by and operated for particular users, so that this coal is never available commercially 
{App, Br., 6, Fn. 7}. Its meaning is, however, not a matter in issue here. 





5) 


from appellee's brief is the citation of anything in the legislative history 


to support his assertion that the exemption was intended to refer to the 
method of Government procurement. The Congressional debate clearly 
shows that the legislators were dealing solely with the type of articles 
to be covered and were not concerned with the method of procurement. 
(80 Cong. Rec. 9992-9993, 10002, 10007, 10009-10010, 10016, 10024- 
10025).* The exemption was intended to cover articles usually pur- 
chasable in the open market unless made to Government specifica- 
tions. To permit the marked departure from the ordinary meaning of 
the statutory language which appellee seeks would seem to require 
rather explicit expressions of intention to this effect from Congress. 


We, and apparently appellee, find none. 


The statutory scheme does not confirm 
appellee's construction of the exemption; 
the doctrine of legislative acquiescence 
is inapplicable. 


Appellee's attempt to draw comfort from the statute is not per- 
suasive. Appellants had argued that defining Section 9 to exempt only 
negotiated contracts would render the section meaningless because, 
under 41 U.S.C. 45, the Act applied only to contracts entered into by 
bid in the first place (App. Br. 30-31). Appellee's only response, be- 
sides charging appellant with quoting only the "first few words" of the 
section, is that 41 U.S.C. 45 only sets out the effective date of the Act 
(Govt. Br. 14). While the section does this, of course, that is not its 
exclusive function, as the entire section, title included, makes clear. 

"Sec. 45. Same; effective date; exception as 


to representations with respect to minimum 
wages. 


Sections 35-45 of this title shall apply to all 
contracts entered into pursuant to invitations for 


4 For the court's convenience, the pertinent pages of the Congressional Record have been set out in 
Separate Appendix A, attached to this Reply Brief. ! 
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bids issued on or after ninety days from June 30, 
1936: Provided, however, That the provisions 
requiring the inclusion of representations with 
respect to minimum wages shall apply only to 
purchases or contracts relating to such industries 
as have been the subject matter of a determination 
by the Secretary of Labor." 


The scope of the statute is delineated not only by the main sentence 
(Br. 31) but also by the proviso which follows. We know of no rule of 


statutory construction which says that a section including the effective 


date of an act may not also specify the coverage of the act. Appellee 


reads the section as if it provided: 


"Sections 35-45 of this title shall apply to all 
contracts issued on or after ninety days from 
June 30, 1936;..." 


We think he is not at liberty to delete the words "entered into pursuant 
to invitations for bids" which appear between "contracts" and "issued." : 
Appeliee’s argument that the statutory scheme is inconsistent 

with appellants’ construction of the exemption does not bear analysis. 
(Govt. Br. 15-17.) In parallel phrases, Congress has defined the scope 
of the exemption in Section 9. 


"Sections 35-45 of this title shall not apply to pur- 
chases of such materials, supplies, articles or 
equipment as may usually be bought in the open mar- 
ket; nor shall they apply to perishables, including 
dairy, livestock and nursery products, or to agri- 
cultural or farm products processed for first sale 
by: the original producers; nor to any contracts 

made by the Secretary of Agriculture for the pur- 


chase of agricultural commodities or the products 
thereof..." 


5 The inference to be drawn from the legislation cited Govt. Br. 15, providing that contracts “otherwise” 


subject to Walsh-Healey should not be exempt solely because they are entered into without advertising, is 

that Congress, accepting the fact that Walsh-Healey applies only to contracts entered into by bid, wished 

to extend its coverage to negotiated contracts in defense procurement, This was the understanding of the 

Secretary of Labor who referred to the 1940 legislation as follows: 
", «legislation was enacted requiring that not only the contracts awarded as a result of competitive 
bidding which are normally within the coverage of the Walsh-Healey Act but also all negotiated 
contracts must be awarded subject to the provisions of the act, . . it means there will be no arbi- 
trary discrimination between workers on contracts for defense which are negotiated directly by the 
Government and those employed on contracts awarded as a result of competitive bidding.” (Emphasis 
supplied,) Annual Report of Secretaty of Labor 34, Fiscal Year Ended June 30, 1940. 

This has no relevance to appellee's position. In 1952, when 41 U.S.C. 45 was renumbered from Section 

11 to Section 12, it was reenacted as it now reads, 66 Stat. 308. 


It is interesting to note Congressional use of the short, simple phrase “without advertising.” 54 Stat. 712; 62 
Stat. 24, It did not feel it necessary to resort to the phrase which appellee claims means the same thing-- 
"purchases of such articles as may usually be bought in the open market.” 





7 
Appellants construe these parallel phrases in parallel fashion. In view 
of the fact that these phrases are separated by semicolons, and the exemp- 
tion for perishables is introduced by the phrase "nor shall they apply to," 
which is Similar to the phrase introducing the preceding section, it is 
unreasonable to assume, without more concrete indication, that Congress 
intended the first to be interpreted by the method of procurement and the 
second and third by the nature of the article, as appellee does in its regu- 
lation. (App. Br., 20-21, Fns. 12, 13, see also S-6,7). 

Appellee argues that inclusion of the exemption for perishables, etc. 
would have been unnecessary if, as we Say, the open market exemption 
refers to goods purchasable on the open market, since perishables are 
bought on the open market (Govt. Br. 15). Under this view, the exemp- 
tion would apply only to the goods specifically mentioned. This is un- 
tenable in view of the history and language of the section. The exemption 
for perishables and agricultural commodities was in Section 9 before the 
broader open market amendment was added. (App. Br. 27, Fn. 18.) 
According to appellee's construction, Congress would have had to delete 
the exemptions for perishables before the open market exemption has the 
meaning for which we contend. Considering the manner in which the two 
exemptions are included--as separable and distinct exemptions, we think 
its failure to delete can hardly be construed as evidence of an intent to 
confine the scope of the exemptions in Section 9 to, inter alia, perishables 
and agricultural commodities. Appellee's view disregards the legislative 
debate, which indicates that the open market exemption was intended to 
refer to articles and commodities other than perishables. (See App. Br. 
28-29, also Appendix A.)°® The retention of the specific provision relating 
to perishables in no way diminishes the force of Congress' later addition of 


the broader "open market" exemption. 


6 Rep. Greenwood's view was that the Act "makes certain exemptions, For instance, supplies of 
materials that should be purchased in the open market, or stock mechandise fsic/, in other words, as 
I understand it, and that nothing to be purchased under $10,000 in amount shall be considered; that 
agricultural, nursery, dairy, and perishable products shall not be considered subject to the law.” 80 
Cong. Rec. 9992 (1936). 
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Appellee relies on the bootstrap argument that "goods handled by 
a regular dealer are necessarily goods which may usually be bought in 


the open market by the public generally." (Govt. Br. 16). The require- _ 


ment in 41 U.S.C. 35({a) that the contractor must be 


"the manufacturer of or a regular dealer in the materials, 
supplies, articles, or equipment to be manufactured or 
used in the performance of the contract;" 


describes the persons who are entitled to contract with the Government.’ 
The object of the provision was to insure that operators who had no plant 
or facilities could not obtain a contract or a low bid and then farm it out 
to manufacturers paying substandard wages.® To say that one is a regular 
dealer is only to say that one may contract with the Government; it does 
not determine whether the goods he deals in are covered by the Act. If 
one is a ‘regular dealer" in perishables, it might be said he would be 
qualified as a contractor under 41 U.S.C. 35(a); but since the goods he 
deals in are exempt under Section 9, the question of whether he is a 
regular dealer would in fact never arise. By the same token, if coal 

is an article exempt under Section 9, there is no point in determining 
who is a “regular dealer" in coal. The mere fact that coal is handled by 
a "regular dealer" does not indicate whether coal can be bought in the 
open market. 

We do not agree that Section 2, 41 U.S.C. 36, confirms the sense 
of the Secretary's regulation or is inconsistent with our construction of 
Section 9(Govt. Br. 16-17). There is a difference in the language and 
the object of the two sections. Section 9 describes the goods which are 
exempt from the Act in the first instance--those which "may usually be 
bought in the open market." Section 2 prescribes the method by which 
the contracting officer may proceed when the stipulations in a contract 
subject to the Act are violated--he may make "open market purchases". 
As the Government suggests, this means that the contracting officer is 
released from all Walsh-Healey restrictions, including advertising for 
bids, in fulfilling the original contract, and may thus burden the defaulting 
contractor with any increased costs that result from this method of pur- 
chase. But the fact that a contracting officer is authorized to make 


7 Note the identical language in Section 9: "...materials, supplies, articles or equipment...” 
A 
8 H. Rep. No. 2946, 74th Cong. 2d Sess. 4 (1936); 80 Cong. Rec. 10010 (1936). 
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purchases free from Walsh-Healey restrictions once a violation has oc- 
curred does not restrict or enlarge the class of goods which are exempt 
from those stipulations in the first instance. 

The doctrine of legislative acquiescence in long-standing administra- 
tive construction which was persuasive in Covington has little force here 
for two reasons? First, the administrative interpretation of "locality" 
was entitled to great weight because that term was well within the scope 
of the Secretary's expertise to define. As we pointed out (App. Br. 24-25) 
much less weight is accorded the administrative interpretation of the 
scope of an exemption as to which he has no expertise. Interstate Com- 
merce Commission v. Service Trucking Co., 186 F. 2d 400, 402 (3rd 
Cir. 1951). It is not inappropriate to mention, moreover, as did Judge 
Washington dissenting in Covington, that little weight should be given to 
"action which was until a short time ago completely immune to judicial 
review." 229 F. 2d at 512. 

Second, the factual showing necessary to permit application of the 
doctrine, which is "at best only an auxiliary tool for use in interpreting 
ambiguous statutory provisions, ''!°is absent here. In Covington, after 
referring to the fact that (1) the Secretary's practice had repeatedly been 
called to the attention of Congress, and that (2) unsuccessful attempts 
had been made to write the Secretary's interpretation in and out of the 
Act, this Court "declined to repudiate an administrative interpretation 
which Congress refused to repudiate after being repeatedly urged to do 
so."" (Emphasis supplied.) 229 F. 2d at 509. This conclusion was 
based on the Secretary's showing, summarized in his brief, that 


".,.the administrative construction has been in effect 
for almost 19 years, during the administrations of both 
political parties, and not only has been acquiesced in 
by Congress through the years, but has survived 


9 Before the 1952 Fulbright Amendment, it was thought that contractors who signed a stipulation were 
estopped from raising exemption questions, Section 10(c) removed this obstacle, 229 F, 2d at 509, Fn. 4, 
Thus the cases cited at p. 18 of the Government's Brief, all of which,with the exception of United States v, 
Warsaw Elevator, 213 F, 2d 517 (2d Cir, 1954) were decided in 1952 or prior to that time, are inapposite... 
That case related to defense contracts for the "manufacture and special packaging of leg hinges and screws 
for 60 and 80 millimeter mortars," 213 F, 2d at 518, items not ordinarily purchasable on the open market. 


10 Jones v, Liberty Glass Co., 332 U.S, 524, 533 (1947) , 
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unchanged despite several specific attempts to 
secure legislative amendment." 


* Kk * 

" .. the Secretary's construction has been speci- 

fically brought to the attention of Congress, and 

has been ‘reported to Congressional committees 

on a number of occasions," and 'specific amend- 

ments***urged to neutralize his interpretation; 

but Congress has consistently declined to change 

the administrative interpretation. See Alstate 

Construction Co. v. Durkin, 345 U.S. 13 at 17." 

Emphasis supplied), Brief for Appellant (Secre- 

tary of Labor) 38, 39, No. 12650. 
It is clear that Covington did not rest solely on the legislative history of 
the Fulbright Amendment,! as may be implied by appellee's reference to 
the "identical legislative history" for the "open market" and "locality" 
issues (Govt. Br. 20). In fact, the Fulbright Amendment is not mentioned 
by name in this connection in the opinion. 

No showing comparable to Covington or that in Alstate Construction 

Co. v. Durkin, 345 U.S. 13, 16-17 (1953) can be made here. While ap- 
pellee adverts to "efforts ... made to write appellants’ interpretation in- 
to the legislation by amendment," (Govt. Br. 18) he cites no other specific 
effort than the Fulbright Amendment. As this court is well aware, the 
mere fact that that effort ended unsuccessfully does not in itself warrant 
an inference of legislative acquiescence. The reasons for the failure to 
amend are Significant. Where the sponsor dropped such an effort ina 
legislative compromise on the theory that the courts would for the first 
time have an opportunity to determine what Congress’ intention was, it 
can hardly be said that Congress' acceptance of the compromise repre- 


sented a confirmation of the Department's regulation. 


11 See Brief for Appellant (Secretary of Labor) 40-43, No. 12650, outlining two bills in addition to the 


Fulbright Amendment designed to change the locality definition, and two occasions in which the Secretary's 
interpretation was specifically brought to the attention of Congress and nothing was done, In Senate debate 

following one of those occasions, Senator Walsh remarked that the problem was one that the Department of 

Labor should work out, 84 Cong. Rec, 9255-9257. 
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The only other times “when the "open market" exemption was given 
legislative consideration were in 1937, when prior to appropriations, the 
Comptroller General advised Congress that the Secretary's interpretation 
of Section 9 was permissible "until the matter be clarified by further 
legislation; and subsequently in 1938, when in response to Secretary of 
Labor Perkins’ letter "requesting substitution of this construction which 
was adopted by the Department. . .," "further legislation" designed to 
write in the Department's interpretation was offered, ‘ 83 Cong. Rec. 8298, 
and rejected without explanation. 84 Cong. Rec. 9253-68; Sen. Rep. 

No. 616, 76th Cong. 1st Sess. (1939). Whatever the reason for the rejec- 
tion, it would appear that the Department's position was initially surrounded 
by some doubt as to its correctness. Cf. DeSylva v. Ballantine, 351 U.S. 
570, 577-78 (1956). 

When these early events are balanced against the circumstances in 
which the open market amendment was eliminated in the 1952 Fulbright 
Amendment, it can only be said that the history of Section 9 since its 
enactment is too inconclusive and ambiguous to treat Congress’ failure to 
amend as legislative acquiescence. As the Supreme Court warned in 
Girouard v. United States, 328 U.S. 61, 69 (1946): "It is at best treacherous 
to find in congressional silence alone the adoption of a controlling rule of 
law." See also Justice Rutledge, concurring in Cleveland v. United States, 
329 U.S. 14, 21 (1946). In the Service Trucking case, supra, the Third 
Circuit refused to draw a conclusion of ratification from Congressional 
inaction in the face of an administrative interpretation. 186 F. 2d at 403. 

Appellants referred to the Eight-Hour Law (App. Br. 26) as an aid 
in construing Section 9 because it seems to be the only Federal statute 
which uses words comparable to the key words in Section 9--"for such 


= Some of the annual reports cited (Govt. Br. 19) contain a tabulation of wage determinations, in 


some cases for articles which might be purchasable in the open rnarket, But in none is appellee's interpre- 
tation of the exemption specifically called to the attention of Congress, It cannot be seriously contended, 
in any event, that Congress is charged with knowledge of all the myriad reports addressed to it, let alone 
ratification, because it has not promptly enacted corrective legislation, The cases cited are distinguishable, 
for in each the appropriations held to constitute legislative approval were directly related to the administra- 
tive action, agency, or personnel under attack, 


13 Sec, 8 of S. 2165 provided: “This Act shall not apply to -- Contracts where the contracting officer 
is authorized by the statute or otherwise to purchase in the open market without advertising for proposals..." 
Sen, Rep. No. 1810, 75th Cong, 3d Sess, 7 (1938), 
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materials or articles as may usually be bought in the open market..." 
While of course the additional qualifying phrase in the Eight-Hour law had 
the opposite meaning from that originally in Walsh-Healey, the fact re- 
mains that the exemption was construed as referring to articles not method 
of procurement. We think the same conclusion is applicable to Section 9. 

Before the McReynolds Amendment, Walsh-Healey by its terms pro- 
vided that articles purchasable on the open market were exempt unless 
made to specifications. The effect of the McReynolds Amendment deleting 
the "unless" clause was to eliminate purchases under $10, 000 from the 
Act's coverage even if made to specifications. The only fair inference to 
be drawn from the deletion is that the Act was intended to cover articles 
usually purchasable in the open market if manufactured to conform to 


Government specifications. Coal is exempt because it is purchasable on 


the open market and it not specially produced to conform to particular 


specifications. 

The justification for appellee's interpretation is said to be the 
broader coverage it will insure for an Act whose worthwhile purpose is to 
prevent the Government from using its vast purchasing power to exert a 
depressing effect on wages. Appellee states that appellants’ view would 
exclude from the Act seven-eighths of Government procurement. This 
is pure allegation without any evidence to support it. But, even if true, 
"| ijn our anxiety to effectuate the congressional purpose...we must take 
care not to extend the scope of the statute beyond the point where Congress 
indicated it would stop. "* 62 Cases of Jam v. United States, 340 U.S. 593, 
600 (1951)."...| Njot infrequently administration reveals gaps or inadequacies 
of one sort or another that may call for amendatory legislation. But it is no 
warrant for extending a statute that experience may disclose that it should 
have been made more comprehensive. '"* Addisonv. Holly Hill, Inc. , 322U.S. 607, 
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617 (1944). See also United States v. Cardiff, 344 U.S. 174 (1952). 
Particularly where an exemption is involved, we think there is no 
warrant for sustaining an administrative regulation which, it seems 
inescapable, is so clearly out of line with the statute. Interstate Com- 
merce Commission v. Service Trucking Co., 186 F. 2d 400, 402 
,aa Cir. 1951). 
II. The Inadequacy Of The Evidence To Establish The 
Prevailing Minimum Is Disclosed By Appellee's 
Reliance On General Testimony Relating To The 


Contract Wage And The Absence Of Probative, 
Objective Evidence As To The Actual Wage Paid 


In answer to appellants’ charge that there was inadequate evidence 
to show that the contract wage was being paid in the 5, 368 mines listed 
in UMW Exh. 8, appellee cites what he refers to as "abundant testimony" 
showing that the union wage was, in fact, paid. The testimony appellee 
cites consisted almost entirely of general conclusions, based on little, 


if any direct knowledge, and amounts to no more than we have sum- 


marized in our main brief (App. Br. 6-11, 31-33). ns 


What is remarkable about this proceeding is the absence from this 
record of probative, objective evidence--either survey, payroll trans- 
scription or similar data--to show representative wages actually paid in 
1953 by union mines. UMW Exh. 8 contained no wage data. Even as- 
suming that the testimony of Lamb, Hawthorne, Shockey and Deringer 


14 
UMW witnesses Lewis and Owens said the UMW rate was the prevailing rate (109, 107). Owens and 


Boyle refused to consider the possibility that miners might be paid less because that would be a violation 
of the agreement which they could not ecknowledge (111, 113, 116, 118-120). We have pointed out 

the worthlessness of Boyle's testimony at J.A, 185-187, 189, in the light of J.A. 190 a-g, which appellee 
has not cited. As tothe operators, Mr. Hawthorne, Mr. Lamb, and Mr, Shockey said only that the union 
scale was “observed” or "paid" in their mines (120, 121, 123-125, 170); Mr. Deringer said the same for 
Central Pennsylvania (179), Mr. Shockey, in addition, said however that none of the tonnage workers in 
his mine were getting the union wage (165), and Mr, Hawthorne added that he was not familiar with what 
was currently paid but thought the prevailing wage should be the union wage (App. Br. 32, fn. 21). Mr. 
Haskellobserved only: "I presume if they have 2 contract, then they're paying the contract wages” 
(129). Virginia witness Southern listed union mines paying the union scale (148-149), but also testified 
that violative practices were commonly engaged in in Virginia. 
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was credible for their mine or area, it can hardly be said that theirs 
constitutes a representative sample for 5,368 mines in the United States, 
or even those within Districts 7 and 8. The evidence relied on by ap- 
pellee is entitled to even less weight in view of the testimony of Vir- 


ginia witnesses as to contract violations. +° 


Only part of this evidence 
was hearsay (App. Br. 9-10) despite appellee's characterization of it 
as such. Absent an investigation to resolve the issue, or a compre- 
hensive survey of the type ordinarily made, it cannot be said that the 
contract rate is the prevailing minimum, even assuming that the figures 
as to the number of UMW signatories are correct. (But see App. Br. 41)?® 
Since questions of substantial evidence turn so largely on the par- 
ticular type of proceeding involved, we know of no better way to demon- 
Strate the inadequacy of the evidence here than the standard of proof re- 
quired by the Secretary in other wage determination proceedings (App. 
Br. 35-37). A concrete illustration of the kind of evidence ordinarily 
found indispensable is the Covington case, where the Secretary "relied 
largely on the figures furnished by the Bureau of Labor Statistics ...The 
Bureau's survey covered 467 establishments employing nearly 300,000 
workers -- well over half of the workers in the industry."’’ The evidence 





15 The evidence as to gang work and comparable practices of evading the contract wage clearly showed 
they were engaged in by union employers (135, 139, 142-144, 155, 159). Appellants’ unwillingness to 
identify the mines was justifiably explained. 


16 4 ppellee claims by referring to a chart never introduced into evidence (Govt. Br. 26), that the ma- 
jority of tonnage and employment in Districts 7 and 8 are union, even if all employment and production in 
Virginia are treated as non-union, In connection with evidence relating to the closing of mines, we have 
shown why such figures may be unreliable (App. Br. 41). When the ten -area classification was under 
consideration, appellants tried to show that Virginia should be set apart. Since the production district 
allocation was not made until after the hearing closed, there was no reason to present tonnage and employ- 
ment evidence for signatories in Districts 7 and 8 outside of Virginia. Yet by discounting only the figures 
for Virginia, appellee assumes that those for the other parts of 7 and 8 are correct. 


17 Reply Brief for Appellant (Secretary of Labor) 11, No. 12650. Some idea of the scope and nature of 
that survey may be seen from the Notice of Proposed Determination: 
"In the surveys of the cotton and synthetic (and silk) textile industries, the Bureau of Labor Sta- 
tistics tabulated returns from 467 establishments, employing 289,923 employees. The surveys 
were limited to plants with 21 or more employees, For plants in this size group, the Bureau's 
retums covered 40.8 percent of the establishments employing 55.7 percent of the workers ... 
The retums were weighted in accordance with generally accepted statistical procedures to 
represent all the plants and employment in plan plants with 21 or more workers in the branches 


surveyed.” 
ees 


... There is no question from the evidence in the record that the Bureau of Labor Statistics 
gave proper weight to both large and small plants, took into account the different types of 
products included in its surveys and adequately covered all parts of the country. It is also clear 
from the record that the sample obtained by the Bureau was more than sufficient to assure ade- 
quate coverage and results ...” Joint Appendix 32, 34. See also pp. 35-42 which show the 
detailed nature of the wage data obtained. 
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in this record is not even remotely comparable in scope and objectivity. 
Ill. The Administrative Procedure Act's Requirements With 
Respect To Official Notice, Opportunity For Cross- 


Examination, And The Right To Submit Rebuttal Evidence 
Were Not Satisfied By Appellee 


Appellee's response to our charge that there was no opportunity to 
rebut an important rearrangement made after the record closed amounts 
to no more than this: that he properly took official notice of the Guide 
and Atlas; that the allocation of the mines in UMW Exh. 8 according to 
their "towns of location" (a) to counties and (b) thence to production 
districts by the use of these sources involved the ascertainment of in- 
disputable facts; that his conclusions (Chart, Govt. Br. 26) resulting 
from those facts must be accepted in the absence of a showing of error, 
even though the facts from which error might be demonstrated have 
never been revealed. We think this response fails to meet the issue. 

Section 7 (d) of the Administrative Procedure Act [5 U.S.C. 1006 
(d)] requires that where 


"... any agency decision rests on official notice of a 
material fact not appearing in the evidence in the record, 
any party shall on timely request be afforded an oppor- 
tunity to show the contrary." (Emphasis supplied) 


This means, as appellee's quote from page 80 of the Attorney General's 
Manual makes clear (Govt. Br. 33-34), that if an agency takes "official 
notice of facts," "the matters thus noticed should be specified ..." 
Appellee assumes that this requirement was satisfied here by the dis- 
closure that he took "official notice" of the Postal Guide and the Atlas. 
Contrary to appellee's suggestion, appellants have no quarrel with the 
Postal Guide and the Rand -McNally Atlas as proper sources of which 
appellee may take official notice. But it is clear that Section 7(d) is 
not satisfied by a mere revelation of the source of extra-record facts, 
but instead requires a revelation and specification of the extra-record 
facts noticed themselves.'® All appellee tells us is that he went to the 


18 


Attorney General's Manual on the Administrative Procedure Act 80, fn. 5 (1947), quoted 
Govt. Br. 33. 
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Guide and Atlas and ascertained the counties and districts for the mines 
in UMW Exh. 8--but he does not tell us which counties and districts 
were assigned to which mines.** Thus the matters noticed never became ¥ 
part of the record so as to "furnish the same basis for findings of fact as . 
does ‘evidence’ in the usual sense." Attorney General's Manual 80. 
Since appellee never disclosed on the record the material facts of which 
he took official notice, appellants can hardly be held in error for failing 
to request an opportunity to contravert facts of which they hadno knowledge. 

While Section 7(c) [5 U.S.C. 1006(c)] does not confer a right of 7 
"unlimited" cross-examination, our point is that there has never been . 
any opportunity for cross-examination of the rearrangement of data. Cf. 
Reilly v. Pinkus, 338 U.S. 269 (1949). Appellee treats the provision in 
Section 7(c) as if the right to cross-examination in the first instance does 
not exist unless it is necessary to a "full and true disclosure of the 
facts.’’ Obviously this due process right exists without any such showing. 
The question whether cross-examination is necessary for full disclosure 
only arises in an effort to determine "whether the examination is pressed 
to unreasonable lengths...'', (Attorney General's Manual 78), an issue 
not involved here. 

Appeliee's claim that the rule of prejudicial error is a bar because 
appellants have not undertaken to show the error of the rearrangement 
and the conclusion drawn therefrom not only ignores the fact that the re- 
arrangement was not in the record but also disregards the lesson of the 
Ohio Bell case, 301 U.S. 292 (1937). First, the court held that facts | 
may not be noticed unless they are so "notorious...as to be beyond the : 
range of question."’ Id. at 302. The extra-record documents here were 
resorted to not only to locate the individual mines in the appropriate 


county, @° but in the case of Districts 7 and 8, which cut through counties, 


19 ‘The chart on p. 26, Govt. Br., prepared by counsel does not reflect the allocation of mines to districts. 


20 


Appellee assumes throughout the brief that the “address of mine” column in UMW Exh. 8 refers to 
"town of location” or geographical location of the mine, But there was evidence that “address of mine” 
may in some instances refer to post office address, which may be in a different county than its location 
(141). If these counties are in different production districts, whether the mine is allocated to the county 
of location or post office address may be important in determining the predominant tonnage, employ- 
ment, and prevailing wage of a district. 
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in the appropriate district. We are told that maps were used to "locate 
the town with reference to the district lines which cut across county 
boundaries.'"' (Govt. Br. 31.) But some of these counties are split ac- 
cording to whether they are on the east or west side of rivers or whether 
they are served by particular, named railroads (53-54 ). In these cir- 
cumstances, the allocation of mines to districts cannot be said to in- 
volve "open, notorious, and incontrovertible facts." (Govt. Br. 33.) 
Appellee himself has admitted that there are a "few instances" in which 
doubt exists as to the location of a mine in one district or another. More- 
over, as the Supreme Court said, notice even when taken does not deprive 
the opponent "from disputing the matter by evidence if he believes it to be 
disputable."' 301 U.S. at 302. Second, and "the deeper vice," was the 
withholding from the record the facts noticed upon which the administra- 
tive order rested. 

Appellee recognized in Covington that the right of rebuttal to any 
evidence which serves as the basis for a finding is not dependent upon a 
showing of error in the result. He stated that Section 7(c) "does appear 
to give an unqualified right to the parties 'to submit rebuttal evidence. ene 
In Covington that requirement was met by the fact that supplementary 
exhibits compiled after the hearing closed were, by the Notice of Pro- 
posed Determination, incorporated into the record and made "available 
to any interested party for examination and comment." (J.A. 26, No. 
12650.) The Notice deferred the final determination for 15 daysand ex- 
pressly provided that period for submission of "any data intended 
either in rebuttal or in support of any of the tabulations or data received 
as part of record following the close of the hearing.'' (Id. at 49.) Be- 
cause no rebuttal data was tendered, appellee quite properly argued that 
the parties had "full opportunity both to submit 'rebuttal evidence and 
conduct such cross-examination as [was reasonably held to] be required 
for a full and true disclosure of the facts.' " Reply Brief 16. The same 
argument can hardly be made where, as here, a post-hearing rearrange- 


ment and ascertainment of crucial data involving the use of outside 


21 Reply Brief for Appellant 16, No. 12650. 
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sources was never made a part of the record and where the right of re- 
buttal, which appellee has said appears to be unqualified, was never 
accorded. 


IV. Appellee Has Failed To Meet The Contention That The 
Wage Findings And Determination For Eight Districts 
Are Inconsistent; Such Inconsistency Was Not Raised 
For The First Time On Appeal; But, Even ff It Was, 
It is A Meritorious Point Which This Court Should 
Consider 


Appellee somehow turns appellants’ use of hypotheticals (App. Br. 
44) — to demonstrate the inconsistency between findings and determina- 
tion—into advocacy of the $2. 245 rate for Area A and a determination of 
that Area, rather than the districts, as the appropriate locality. That 
we are advocating no such thing is clear from our brief. 2? 

Appellants excepted to the validity of the production district classi- 
fication, and pointed out that the finding as to the existence of a well-de- 
fined pattern of differentials between minimum wages according to pro- 
duction districts was unsupported by the record because there was no 
data on wages by production district (Exception 28). While we did not 
Specifically invoke :the inconsistency of the findings and determination, 
surely appellants are not precluded here from presenting a different ar- 
gument in support of their attack on the production district classification. 

This court, in any event, is not precluded from deciding a meri- 
torious point raised for the first time on appeal. While, as this court 
observed in Ward v. Anderson, 93 U.S. App. D.C. 156, 158, 208 F. 2d 


48, 50 (1953), quotingfrom Hormel v. Helvering, '' [o]rdinarily an ap- 


pellate court does not give consideration to issues not raised below, 
it noted the Supreme Court's admonition that 


't/t/here may always be exceptional cases or particular 
circumstances which will prompt a reviewing or appellate 


22 On the basis of appellee's findings as to wage differentials and appropriate localities, either the © 
conclusion that there should be a single minimum for eight districts or that the eight districts are 
separate, appropriate localities is invalid. We do not contend that either is correct, only that appellee’ 
cannot have it both ways. 
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court, where injustice might otherwise result, to con- 
sider questions of law which were neither pressed nor 
passed upon by the court or administrative agency be- 
low." 312 U.S. 552, 557, 558 (1941) 


In Ward, and in Mulligan v. Andrews, 93 U.S. App. D.C. 375, 211 

F. 2d 28 (1954), both Government discharge cases, this court passed on 
questions not previously raised in order to avoid injustice. See also 
Barclay Home Products, Inc. v. Federal: Trade Commission, No. 13305 
(D.C. Cir. Feb. 14, 1957). 

We think similar considerations call for the same treatment here. 
The inadequacy and inconsistency of the findings, in light of the deter- 
mination, are, we think, quite apparent. This Court and the Supreme 
Court have often recognized the need for precision, clarity and consis- 
tency in administrative determinations so that the reviewing court can 
properly perform its function. If appellee has not conformed to that 
standard, this court's failure to consider his dereliction is likely to re- 
sult in serious injustice to the large, nationwide industry required to 
abide by the.determination. 

On the merits, appellee attempts to) justify the determination mainly 
by arguing that the production districts were selected for good reasons, 
none of which relate to the existence of wage differentials (Govt. Br. 
36-37). But he disregards the contention that it was (1) the alleged dif- 
ferentials in wages according to production districts which were, as 
appellee himself said, "the persuasive reasons for using a district ap- 
proach in this determination rather than the alternative areas suggested 
at the hearing;"" (emphasis supplied); and (2) the existence of these wage 


differentials between districts upon which competition between districts 


depends. These were general, unqualified f indings which presumably 


applied to all districts. At least there is nothing in the findings to sug- 
gest they apply to all districts except Production Districts 1-4, 6-8 and 
10, which constitute some of the most important coal producing areas 
in the country. 

Appellee says that the wage differential finding is supported be- 


cause there are nine differentials among 23 production districts, even 
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if there is no differential, but the same minimum, in eight districts. 2° 
The question is not whether the finding of a well-defined pattern of dif- 
ferentials is supported by a determination of nine different prevailing 
minimum wages (Govt. Br. 37-38), but whether a determination of the 


same minimum wage for eight districts may be made in the faceof that 


finding and the other wage findings we have quoted (App. Br. 43-44). 


V. The Established Method Of Computing The Hourly Wage 
Paid For Productive Time Shows That An Increment 
For An Indefinite Amount Of Travel Time Is Included 
And Made A Part Of This Wage Determination 


Appellee now concedes that if the hourly $2. 245 prevailing wage 
includes compensation for travel time, it cannot be sustained. The sole 
issue in dispute, then, is whether that hourly figure includes compensa- 
tion only for productive work or for productive work and travel time. 

Appellee's position that the pay for portal-to-portal included in the 
daily wage is not included in the hourly wage of $2. 245 (Govt. Br. 40) is 
not based on any analysis of the established and prevailing method of 
computing the hourly and daily rate. Instead he relies on the nature of 
activity--whether productive or travel--for which that rate is to be paid, 
and the assumption is that those activities are computed separately under 
the agreement (even though the actual time of travel is indefinite). But 
the question here is not whether the $2. 245 rate is to be paid for pro- 
ductive work only, but whether the $2. 245 rate determined to be the pre- 
vailing rate for productive time contains an element for portal-to-portal 
pay. 

To determine this, it is important to look again at the method of 
computing the daily $17.96 figure (a point appellee disregards) since it 
is upon that figure--which is "per workday of eight hours from portal-to- 
portal" (124)--that the hourly rate is determined. The undisputed testi- 
mony in the record shows, as we have said (App. Br. 14), that the current 


23 It should be noted that these nine differentials were, with one minor exception, those requested by 
the UMW for the 10 area locality proposal (2-3, 54-56). And see App. Br, 45, fn. 41, 
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daily rate includes an amount known as one-ninth which represents an 
increment for portal-to-portal time (168, 109, 124, 128, 171, 177, 182, 
191).24 Appellee admitted that | 

"the minimum hourly wage is based upon $17. 96 (the 

daily wage) divided by 8 hours (the working day in- 

clusive of travel time). . . ." (76-77) 
Thus the daily wage includes an increment for portal-to-portal pay (81); 
the daily wage is based on an eight-hour day (37); and the eight-hour 
working day includes an indefinite amount of travel time (50, 90). It is 
clear, therefore, that where the daily wage includes a fixed daily incre- 
ment for travel which is unrelated to the amount of travel time, any 
hourly wage determined by dividing the daily rate of $17.96 by eight 
will include a portion of that increment for travel time. 

Appellee insists, however, that even if the one-ninth represents 
compensation for travel, it was intended that it be compensation for one 
hour of travel (Govt. Br. 41.) He cites only the 1945 Wage Agreement 
(93). We submit there is nothing in this Agreement or elsewhere in the 
record to justify such an assumption. There may be cases in which the 
"“one-ninth" exactly equals the prevailing wage rate multiplied by the 
actual travel time, although this would be rare because travel time 
varies from mine to mine and in each mine from day to day. But since 
travel time under the agreement is not compensated separately according 
to actual travel time, but by a fixed increment in the daily wage, there 
is no question that that increment has become part of the hourly wage. 

Appellee would divorce the historic development of collective bar- 
gaining in the coal industry from the provisions of the present agreement. 
This he cannot do. The present agreement would be meaningless without 
reference to the earlier agreements since it makes no provision for wage 


rates and other terms and conditions of employment. It is for this reason 


24 P ; , 
The payment for travel was fixed in the 1945 wage agreement at one-ninth of daily earnings and 


wages have since that time been computed on the basis of earnings plus one-ninth (168). 
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that the provisions of earlier agreements are incorporated in each new 
agreement (UMW Ex. 7, p. / ). As UMW witness Owens testified, "T 
said that the only available contract that we could use for the purpose 

of honestly stating the wage rates was the exhibit of 1941 plus the various 
contracts that have been negotiated since that--national agreements-- 
carrying with them the increases from the 1941 contract" (112). 


CONCLUSION 


Appellants urge that, because of the invalidity of the open market 
regulation and the defects we have outlinedin the proceeding and determi- 


nation, the judgment below should be reversed. 
Respectfully submitted, 
Landis, Cohen, Rubin & Schwartz 
Wallace M. Cohen 
1832 Jefferson Place, N.W. 
Washington 6, D. C. 
Fred B. Greear 
Norton, Virginia 
Attorneys for Appellants 
Of Counsel: 


James M. Landis 
New York, New York 


Selma M. Levine 
Washington, D.C. 
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APPENDIX A 


EXCERPTS FROM THE CONGRESSIONAL RECORD . 
RELATING TO SECTION 9 OF THE WALSH-HEALEY ACT 
80 CONG. REC. (JUNE 18, 1936) 


[9993] 


MR. CLARK of North Carolina. I would direct the gentleman's 
attention to section 9 of this bill, which makes certain exemptions, and 
should like to have the gentleman's construction of the section as to 
whether things like manufactured lumber, cotton, furniture, and 
things of this character would or would not be included in this bill. 

MR. GREENWOOD. I should like to answer the gentleman, but 
some of these questions could probably be answered better by members 
of the legislative committee. I know if it applied to all products there 
would be a good many complications. I do not think it applies to 
stock merchandise. I understand it applies particularly to supplies 
manufactured to conform to specifications by the Government. 

MR. CLARK of North Carolina. Lumber or cotton goods might 
be specified in an order. 

MR. HE ALEY. Mr. Speaker, will the gentleman yield? 

MR. GREENWOOD. I yield. 

MR. HEALEY. I call the gentleman's attention to the language of 
section 9, the first sentence of which reads: 


This act shall not apply to purchases of such materials, 
supplies, articles, or equipment as may uSually be bought 
on the open market unless especially manufactured to conform 
to particular specifications. 


I think this language is very clear; and, in my judgment, do not 
think it would cover the articles the gentleman has in mind. 

MR. CLARK of North Carolina. It is not the gentleman's judgment 
that it would apply to them? 

MR. HEALEY. That is my interpretation of it. 


* x 2K a * ss 
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[10002] ; 

MR. HEALEY. Mr. Chairman, I yield myself 5 additional minutes. ™ 
* OK OX ¥ 

¥ 


| 
Section 9 provides: f 
This act shall not apply to purchases of such materials, supplies, q 
articles, or equipment as can usually be bought in the open market unless 
manufactured according to p2rticular specifications. : 
MR. THOMPSON. Mr. Chairman, will the gentleman yield? 
MR. HEALEY. I yield. 
MR. THOMPSON. Will the gentleman inform us whether the pro- 
visions of section 9 would apply to standard materials such as bolts, 
nails, wire, and the like? 
MR. HEALEY. It is my understanding it would not apply to 
articles of that kind. 
MR. COOPER of Ohio. Will the gentleman yield? 
MR. HEALEY. I yield to the gentleman from Ohio. 
OK 2k ar ok 6 
[10007] 
MR. WADSWORTH. Mr. Chairman, literally, with no thought of 
endeavoring to take any political advantage if there is any on this situa- 
tion, Iam amazed that a measure of this character should be brought 
before the House and an attempt made to discuss it thoroughly in 30 
minutes on a side. I have had considerable experience, Mr. Chairman, 
in listening to the discussion of important measures, and this is one of 
the most important and far-reaching measures I have ever encountered. 
It is literally impossible for the membership of this House to scratch 
more than the surface of this problem in a discussion which must be con- 
cluded within 1 hour. Now, let me say something in the 4 or 5 minutes 
I have in an endeavor to illustrate the ramifications of this matter. It 
applies to all persons who engage in contracts to supply articles, ma- 
terials, or devices, or what not, for the Government. Let us look 


around the Chamber. The carpet on the floor is supplied by contract. 
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The brass tacks around the backs of these seats, the brass edges along 


the steps, the linoleum on the floor of the steps, the leather in the seats, 
the woodwork of the furniture, the tables, the ink in the pen of the re- 
porter who takes down these remarks, the paper upon which the bills 

of the House are printed, the paper which is used by the reporters in 
taking down the debates, the marble along that ballustrade, everything 
your eye sees in this room, practically speaking, is typical of what is 
furnished to the Government by contract., This bill affects every industry. 

MR. WALTER: Mr. Chairman, will the gentleman yield? 

MR. WADSWORTH. I cannot yield in 6 minutes. If the leaders in 
charge of the bill will extend the debate to a reasonable time to afford 
real discussion of the bill I will yield, but I cannot yield in the short 
time allowed under this extraordinary rule. 

Let us now go into an Army post and see the ramifications of the 
bill. Every pair of soldier shoes is made under Government contract, 
every pair of breeches, every tunic, every button on the clothes of the 
men, every campaign hat, every cap, every piece of leather, every 
saddle, every harness, the whole heating plant of the post, the whole 
telephone system of the post, are furnished under Government contract. 

MR. WALTER. Will the gentleman yield? 

MR. WADSWORTH. I decline to yield. 

MR. WALTER. I hope the gentleman will not misrepresent the 
matter. 

MR. WADSWORTH. Iam not misrepresenting the matter. The 
things I am referring to are not usually purchaseable on the open market. 

MR. WALTER. Oh, yes; they are. 

MR. WADSWORTH. Army shoes are not purchaseable on the 
open market. They are specialties. Neither are the uniforms, the but- 
tons, the hats, caps, saddles, or harness; not one of them. You cannot 
buy a heating plant on the open market. You cannot buy a telephone 
system for an Army post on the open market. You cannot buy a fire- 


alarm system on the open market. They are all subject to particular 
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specification, and being subject to specification, they fall under this 
code. 

Go on board a battleship. Someone has said on the floor that the 
things used in a battleship are the things used practically by acity. It 
is the same at an Army post. I have not scratched the surface. 

When you pass this bill its ramifications will reach into nine- 
tenths of the industries of the United States. Make no mistake about 
that. You cannot expect any one of these industries to divide its plant 
half for the Government side and half for the private contract side. 


This is a measure to regiment the industries of the United States. 


It is brought here for that purpose. It is a substitute for the defunct 
N. R.A. It is regimentation of industry and it makes the Secretary of 
Labor the absolute dictator of all wages in the United States. She may 
fix the minimum wage in any locality and thereafter change it as she 
pleases from time to time. 

That is the kind of measure that is presented to this House to be 
discussed in a half-hour to the side. I protest. (Applause. ) 

(Here the gavel fell.) 

* 36 3K 

[10009 ] 

MR. CELLER. Mr. Chairman, I move to strike out the last 
word. 

Mr. Chairman, I listened with a great deal of interest to what the 
gentleman from New York had to say concerning section 9, and I must 
take emphatic exception to what he said concerning the various articles 
and equipment that he mentioned. The gentleman wants us to believe 
that the ink and the paper and the linoleum and the seats and the seat 
tacks and what not in this very Chamber would.have to come under the 
provisions of the earlier portions of the bill, and that there would be the 
limitations and conditions exacted on those purchases as would be exacted 
on the purchase of uniforms and articles that go into the equipment of 
battleships. 
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If I read section 9 aright, and particularly the beginning thereof, 


I read that the very articles that the gentleman mentions could and would 
be purchased in the open market as anyone would purchase them, and 
that the Government would have the right to buy the tacks and the ink 

and the paper exactly as you or I would buy them, because I read the 
language as follows: 


This act shall not apply to purchases of such materials, 
supplies, articles, or equipment as may usually be bought in 
the open market. 


These commonplace articles are bought in the open market. The 
Government would continue to buy them in the open market in open 
competition. 

MR. McREYNOLDS and MR. WADSWORTH rose. 

MR. WADSWORTH. Read on. 

MR. CELLER. Certainly. The rest of the section says, "Unless 
specially manufactured to conform to particular specifications."' The 
articles mentioned are not such. The hearing indicated in no uncertain 
way exactly what I have indicated and has given my interpretation of 
how these goods may be purchased; and I say, with all due deference 
to the gentleman from New York,he is woefully in error. 

MR. McREYNOLDS. Mr. Chairman, will the gentleman yield? 

MR. CELLER. I yield. 

MR. McREYNOLDS. Referring to that section, the language is: 


This act shall not apply to purchases of such materials, 
supplies, articles, or equipment as may usually be bought in 
the open market unless specially manufactured to conform to 
particular specifications. 


Let me ask the gentleman this question: In the first part of the bill 
you limit the measure to purchases of $10, 000 or more, and under this 
language you intimate that it would apply to specially manufactured articles 
costing much less than $10,000. If this is different from the gentle- 
man's construction of the language, why not leave out the words "unless 
specially manufactured to conform to particular specifications" ? 

MR. CELLER. We must read the bill in its entirety, and you cannot 
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lift one or two phrases out of the context without reference to the bill 
in its entirety. 

MR McREYNOLDS. What objection would the gentleman have 
to leaving that out ? 

MR. CELLER. You would destroy the symmetry of the bill if 
you ‘took out those provisions. The committee has given infinite care 
to the wording of this bill, and it is hoped that such changes will not be 
attempted. 

MR. McREYNOLDS. May I ask the gentleman a further question? 

MR. CELLER. I yield to the gentleman. 

MR. McREYNOLDS: Did you promise in your committee before 
your vote was taken to vote out this bill, and if it was passed in the 
House, or if it went to the Senate, you would not agree to any amend- 
ment, but would stand for this bill as it is? 

MR. CELLER. The gentleman is correct in his assertion and 
the committee will abide by that declaration. Not only has the state- 
ment been made by committee members individually, but it has been 
made formally by the committee itself and the committee will stand by 
that arrangement. 

I am somewhat chagrined at hearing what the gentleman from New 
York states and I believe the statement goes back to a rather reactionary 
period. We are in anewera, and, certainly, the Government should 
be the first to blaze the trail and hold aloft high the banner of fair and 


decent conditions for labor, and that is why we are irrevocably in favor 


of the bill and hope it will be passed. (Applause. ) 
mK Be FE * 
[10016] 
MR. HEALEY. Mr. Chairman, I move to strike out the last 


two words. 


Mr. Chairman, in reference to the carpet on the floor and the 
tacks and various other articles of furniture which were pointed out so 
dramatically by the gentleman from New York (Mr. Wadsworth), I call 
attention to the language of the bill, which is absolutely clear and 
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and understandable. The provisions of this bill ''shall not apply to 
articles that may usually be bought in the open market." 

There was some reference made to the shoes and the clothing that 
the soldiers and the C.C.C. boys wear, which the Government buys in 
such large quantities. Let me just read to you from the hearings the 
testimony of Col. Clifford L. Corbin, of the office of Quartermaster 
General, in reference to shoes: 


MR. HEALEY. You would want to make stipulations in 
the contract establishing decent hours in carrying out Govern- 
ment contracts ? 


COLONEL CORBIN. Yes, sir. This was a shoe contract 
I have referred to. 


MR. HEALEY. A contract for the purchase of shoes. 


COLONEL CORBIN. Yes, sir; a contract for 750, 000 
pairs of shoes for the Civilian Conservation Corps. All of 
it went to one man, who bid lower due to the fact that he had 
poorer working conditions thatn the trade in general. The 
situation is such that the other shoe manufacturers are be- 
coming discouraged in bidding on a Government contract 
for shoes. The price differential was only about 2 or 3 cents 
per pair. 


MR. HEALEY. The practical result was the establish- 
ment of a monopoly in the making of shoes in this particular 
firm. They secured a monopoly of the Government shoe busi- 
ness. 


COLONEL CORBIN. Yes, sir; it prevents competition. 
Now, the serious point is that shoes constitute a very im- 
portant article in time of emergency or in time of war, and 
it is important to have a number of large firms who have 
experience in army-shoe contracts. 


Under the existing law, in this particular case, one firm which 
works its employees longer and pays less has a virtual monopoly in the 
supplying of shoes to the United States Government. I want to say to the 
gentleman that only last week in Cleveland his convention went on record 
for a minimum wage within the Constitution, and his candidate for 
President, dissatisfied with that platform, went to the extremity of pledging 
himself for a minimum wage by way of a constitutional amendment, if that 


were necessary. 
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We can legitimately and constitutionally provide in our own Govern- 


ment contracts for decent working conditions, which every forward- 
looking man and woman believes should be established under present 
economic conditions. We have the right, under the decisions which have 
been rendered, to require that these conditions be lived up to in our 
public contracts. 

=e a 

[10024] 

MR. McREYNOLDS. Mr. Chairman, I offer an amendment. 

The Clerk read as follows: 

Amendment offered by MR. MCREYNOLDS: Page 28, 

line 17, after the word 'market", strike out "unless specially 

manufactured to conform to particular specifications." 

MR. MCREYNOLDS. The purpose of this amendment is more for 
clarification that anything else. I ask the gentleman from Massachusetts 
whether the committee will accept this amendment? 

MR. HEALEY. I think the committee can accept the gentleman's 
amendment. 

MR. McREYNOLDS. With that statement by the gentleman from 
Massachusetts I have nothing to say except to congratulate the House 
because it will be a House bill that goes to the Senate and that will come 
back from the conference, and that for one time we have forced the 
Senate to take it. 

THE CHAIRMAN: The question is on the amendment of the 
gentleman from Tennessee. 


The amendment was agreed to. 
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Appellants’ reply brief, in at least three important as- 
pects, retreats from legal theories presented in their main 
brief, and seeks to support the new theories by factual 
contentions not previously made which find no support jin 
the record. This brief, filed by special leave, is addressed 
to appellants’ latest ‘‘open market’? arguments and to 
appellants’ new complaints as to the Secretary’s use of 
maps and a Postal Guide in making his determination. | 





I. THE “OPEN MARKET” EXEMPTION 


A. The Concessions of the Reply Brief Support the anects 
ment’s Position That the “Open Market” Question Is Not 
Properly Raised in This Litigation. 


In their reply brief (p. 2) appellants argue that the pro- 
vision in section 10(b) of the Walsh-Healey Act for review 
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‘‘of the applicability’’ of a wage determination would be 
deprived of all meaning if, as appellee contends, judicial 
review of the scope of the ‘‘open market’’ exception may 
not be had under this subsection. This argument over- 
looks the fact that questions of ‘‘applicability’’ of a wage 
determination may arise from the language used in the 
determination to define the employees and industries to 
which it is intended to apply, on which substantial light 
may be cast by a review of the proceeding leading to its 
promulgation. Appellants have raised no such question. 

The ‘‘open market’’ exemption is concerned with the 
applicability of the Act, rather than the wage determina- 
tion, and the wage determination here involved applies 
by its terms only to contracts ‘‘subject to the provisions 
of the Act’’ (52). Indeed, appellants abandon all pre- 
tense of seeking review of the applicability of the wage 
determination when they now admit in their reply brief 
(p. 3) that their ‘‘object is to have the ‘open market’ regu- 
lation as applied to appellants declared invalid’”’ (emphasis 
appellants’). Thus, they seek to escape from the health, 
safety, child labor and other provisions of the Act and not 
merely from the minimum wage determination. The Sec 
retary’s answer is that the regulation forms no part of 
the determination, but is entirely separate from it. 

In their reply brief appellants now agree (p. 2) that in 
the provision of section 10(b) for review of the ‘“‘appli- 
eability’’ of a wage determination ‘‘the word ‘review’ 
eontemplates a prior proceeding in which the applicability 
issue was raised.’’ Not only did appellants raise no such 
issue by their contention concerning the applicability of 
the Act as affected by the exemption, but it is clear that 
here (11, 99), as in Covington, ‘‘The Secretary determined 
nothing with regard to the exemption’’ (229 F. 2d 509). 
The scope of the exemption is defined in the regulation 
which appellants seek to attack—not in the wage deter- 
mination. The position stated in the regulation has re- 
mained unchanged since (as noted by the Supreme Court 
in Endicott Johnson Corp. v. Perkins, 317 US. 501) 
‘‘Pursuant to her authority under the Act, the Secretary 
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in 1937 defined by rulings the coverage of the Act.” 
Having now conceded in their reply brief (p. 3) that the 
‘“‘requirements for changing the regulation would not 
satisfy those for a wage proceeding, and vice versa,’’ and 
having admitted that they have not sought to have the 
regulation amended, appellants have themselves under- 
scored the reasons why this Court should not consider ithe 
application to them of the Act’s open market exemption 
in this proceeding. 








B. Under Appellants’ Newly Adopted Construction of [the 
“Open Market” Exemption, It Has No Application to sa 
Government Purchases of Bituminous Coal. 


Appellants have abandoned their untenable sande on 
in their main brief (pp. 3, 25, 29) that the ‘‘open market’’ 
phrase exempts all ‘ ‘articles usually purchasable in the open 
market”’ by private purchasers. As they now restate their 
position in their reply brief (p. 4): | 





“<Tf articles are made to specifications for the Goverrn- 
ment, such as Army shoes then they are within the 
province of Walsh-Healey. If, however, articles are 
made for general use, so that the Government buys in 
normal competitive channels, then these purchases are 
outside the scope of Walsh-Healey. Since, on this 
record, coal is a commodity which is not made upon 
order to Government specifications, this is a field' in 
which there cam be no application of silica 
(Emphasis supplied.) 


Analyzing the legislative history of the Act, including its 
amendment on the floor of the House of Representatives, 
appellants’ reply brief (p. 12) now draws the inference 
‘that the Act was intended to cover articles usually 
purchasable in the open market if manufactured to 
conform to Government specifications.”’ | 


Appellants’ contention, therefore, that the Walsh-Healey 
Act does not apply to Government purchases of coal de- 
pends not only on the validity of their interpretation | of 
the ‘“‘open market’? exemption, but also on their factual 
assumption that coal is not produced to conform to Gov- 
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ernment specifications. Furthermore, as appellants seek to 
distinguish the refusal to review this question in Coving- 
ton on the ground that in coal, unlike textiles, ‘‘all con- 
tracts are claimed to be exempt’’ (App. Br., p. 24), the 
factual assumption here must be that coal is never produced 
to conform to Government specifications. Their reply 
brief (p. 4) assumes that this is a fact ‘‘on this record,”’’ 
but neither in this brief not in their initial brief on this 
appeal do appellants give a single reference to it. No- 
where have they proved or offered to prove that coal is 
not produced to conform to particular specifications. 

Neither their motion to discontinue the administrative 
proceedings on the ground that the whole industry is 
exempt (86-86b) nor their oral tender of proof (96-99) 
made the slightest contention that bituminous coal is 
never ‘‘produced on order to Government specifications.’’ 
In the 4 identical affidavits filed in support of the motion, 
each affiant denied that his particular company mines to 
‘‘the specifications of individual purchasers.’’ Though 
they all express familiarity with the practices of the other 
moving companies and producers in other areas, they 
carefully refrain from swearing that these others do not 
produce coal to conform to Government specifications 
(86-86d). 

Evidence in the record affirmatively establishes, con- 
trary to appellants’ contention, that most coal sold to the 
Government is produced ‘‘to conform to Government 
specifications.’? Most of the Government’s purchases of 
coal are by long-term contracts concluded while the coal 
is still buried in the earth, and require that it be produced 
to conform to particular specifications. The representa- 
tive of the Tennessee Valley Authority testified that 84% 
of the coal it purchased in 1954 was on term contracts 
lasting for from 1 to 3, and occasionally 5 years (Tr. 1790- 
1791). The witness Stearns, principal officer of a plain- 
tiff company in the court below which withdrew its appeal 
to this court (95), testified that when the Tennessee Valley 
Authority invites bids it states specifications as to the 
heat, moisture, sulphur, and ash content of the coal to be 
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produced, and that, under the terms of the contract, the 
contractor suffers a penalty, or, in extreme cases, rejection 
of all the coal he has produced if it does not meet those 
particular specifications (Tr. 1282-1284). This witness 
went on to explain that those specifications ‘are so strict in 
certain cases that even with the most elaborate prepara- 
tion, coal from certain fields can not meet the specifica- 
tions in certain contracts at all (177-178). Kvidence| of 
this type was also given by other witnesses, including both 
those called by appellants and those appearing on behalf 
of the proponents of a wage determination. Thus, appel- 
lants’ witness Shockey testified that the Tennessee Valley 
Authority purchased according to specification and that 
the preparation given the coal after it is extracted from 
the ground affects its marketing according to these specifi- 
cations (Tr. 1155). Evidence on behalf of proponents 
was that sales to the Government must be prepared accord- 
ing to certain specifications, including crushing to a par- 
ticular size, and shipped according to those specifications 
(Tr. 323). 

Appellants’ reply brief (p. 5) cites carefully selecte d 
excerpts from the legislative history as their basis for a 
statement: ‘‘The Congressional debate clearly shows that 
the legislators were dealing solely with the type of articles 
to be covered and were not concerned with the method ‘of 
procurement.’’ Appellee submits that appellants’ citations 
of Congressional debates not only do not ‘‘clearly’’ show 
what appellants say they show, but can in many instances 
be read to show the contrary. They are inconclusive for 
the further rason that they omit all reference to the sig- 
nificant statement at 80 Cong. Rec. 10008 by Congressman 
Citron, speaking for the committee which drafted the 
“‘open market’’ exemption and the form of the bill which 
was enacted, in which he made very clear the understanid- 
ing that ‘‘open market purchases’’ were exceptions to the 
normal method of Government procurement through ad- 
vertising for bids: 











‘‘Let us understand the present situation concern- 
ing Government purchases. Whenever the Govern- 
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ment buys anything—eaxcept open-market purchases— 
it must ask for bids, and the lowest responsible bidder 
must be given the award. The Government has no 
choice; it must accept the lowest bid.’’ (Emphasis 
supplied.) 


The selected colloquies between Congressional sup- 
porters and opponents of the Bill (Representatives Clark, 
Greenwood, Healey, Thompson, Wadsworth, Walter, and 
Celler) debating the scope of the Act and the ‘‘open 
market’’ exemption, which appellants present in the ap- 
pendix to their reply brief (pp. 1-4), are not enlightening. 
It is often doubtful whether the particular statement, 
question or answer of the Congressman speaking relates 
to the application of the Act or of the exemption. Nor 
can the understanding of the Congress in enacting the bill 
be discovered merely by considering whatever concepts of 
the exemption on the part of these Representatives may 
be distilled from their comments. For example, Congress- 
man Connery (at 10017) and O’Malley (at 10018) appar- 
ently gathered nothing from it, but merely expressed the 
hope that the Act would apply in all the situations as to 
which there was any dispute, and to ‘‘nine-tenths’’ (Con- 
nery) or ‘499 percent’? (O’Malley) of the industries of 
the country.’ It is clear, however, from the quotation on 
page 2 of the appendix to the reply brief that Congress- 
man Healey understood that the ‘‘open market’’ exemp- 
tion would not exempt ‘‘standard articles much as bolts, 
nails, wire and the like.’’ 

Far more significant than the excerpts from the legis- 
lative debates which appellants have reproduced in the 
appendix to their reply brief is the subsequent legislative 
history involved in the House action on exemptions pro- 





1 The assumption that the bill would apply generally to large Government 
contracts for goods appears to run through most of the Congressional dis- 
cussion of it. For example, when accused by an opponent of not under- 
standing how far the bill goes, Congressman Chandler responded— 


‘*Oh, yes; we do. We know how far it goes; and we are here for the 
purpose of preventing your people from, keeping little children at work 
in the factories of this country.’’ (10019) 


ri 


posed and rejected after adoption of the ‘‘open market”’ 
exemption. After the amendment with which appellants’ 
appendix stops and the discussions above referred to, addi- 
tional amendments were offered in the House and rejected 
to exempt purchases of ‘‘works of art’” and ‘‘petroleum 
and oil-field products.’’ 
The similarity between purchases of coal by the Gov- 
ernment and purchases of petroleum and oil-field products 
is apparent. It was noted at the time, and the record of 
the House action demonstrates the error of appellants’ 
position here. No one objected that ‘‘petroleum and joil- 
field products’’ had already been exempted by the “ open 
market’’ exemption, and no one contended that special 
provision would be necessary to exempt gasoline because 
the Government requires that it be made to conform to 
particular specifications. The sponsor pointed out that 
the articles to be exempt were ‘‘sold like all other’ oil 
products,’’ and that ‘‘The Government is the largest pur- 
chaser of gasoline in the country.’’ It is plain that neither 
he, in urging the special exemption, nor the House; in 
rejecting it, viewed the ‘‘open market’’ exemption, whose 
terms had just been settled, as having the application 
which appellants now seek to attribute to it. Mr. Citron, 
a member of the committee which drafted the ‘‘open mar- 
ket’’ exemption and accepted the amendment to it was the 
only Congressman to object to the gasoline exemption and 
it was upon his sole objection that the House rejected 
the proposed amendment. Singularly responsive to ap 
pellants’ contentions here is the language in which Mr. 
Citron gave his sole reason for opposing this amendment : 


“If we do this for the gentlemen’s section of ihe 
country, we will have to do. it for the coal mines and 








2This was rejected, not on the ground that it was unnecessary because 
works of art may be freely purchased by members of the public on | the 
open market, nor even on the ground that great works of art are seldom 
made to conform to particular specifications, but on criticism that there 
was ‘‘no more reason why the artist should be permitted to have his assistants, 
his attendants, and the people whom he employs work 10, 12, or 14 hours 
a day any more than the house painter, the bricklayer, or carpenter’’ |(80 
Cong. Rec. 10025). 
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silver mines and for the manufacturers in someone 
else’s State and for the clothing manufacturers in 
Pennsylvania and for the sweatshops and the chiselers 
everywhere in the country’’ (80 Cong. Ree. 10025. 
Emphasis supplied). 


Il. APPELLEE'S USE OF THE POSTAL GUIDE AND MAPS 
IN MAKING HIS DETERMINATION WAS LAWFUL. 


In their brief, appellants complain that the Secretary’s 
evaluation of the evidence ‘‘was made (1) by resort to 
two documents outside the record; (2) by the rearrange- 
ment of the data in the record on the basis of those two 
documents’? (App. Br., p. 37). The two documents to 
which appellants referred are a ‘‘Rand-McNally Commer- 
cial Atlas and a Postal Guide’’ (ibid.). 

Appellants now concede in their reply brief (p. 15) that 
they ‘“‘have no quarrel with the Postal Guide and the 
Rand-MecNally Atlas as proper sources of which appeilee 
may take official notice.’’ Substantial evidence that the 
minimum wage provided in the United Mine Workers’ 
contract is prevailing in each of production districts 7 and 
8 (and in the other production districts in which it was 
found to be prevailing) is found in United Mine Workers’ 
Exhibit 8 in the record, supplemented only by informa- 
tion as to the counties and portions of counties in which 
the towns mentioned in that Exhibit are located. As ex- 
plained in our main brief, information as to these objec- 
tive and notorious geographical facts is found in the Atlas 
and Guide. As reference to the Atlas and Guide is now 
conceded to be proper, it seems clear that appellants have 
not been deprived of any opportunity for cross examina- 
tion or rebuttal to which they are entitled. 

Appellants’ complaint now seems to be that the Secre- 
tary’s proposed and final decisions did not list the pro- 
duction district to which each of the thousands of mines 
listed in the UMW Exhibit 8 was assigned. This was not 
the problem for decision. The question before the Secre- 
tary was the wages prevailing in each of those districts. 
A list of the mines in each district paying that wage is 
merely one possible form of evidence supporting the essen- 
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tial finding. Appellants cite no rule that the evidence 
supporting an agency finding must appear in the agency 
decision. As the agency decision is clearly expressed 
and is firmly supported by evidence in the record, viewed 
in the light of those ‘‘proper sources,’’ there is no erpor 
of procedure. 

It is also abundantly clear that there is no error of stb. 
stance. The count of production and employment by mines 
paying the determined wage, which is presented on page 
26 of appellee’s main brief, fully establishes this. Appel- 
lants have always been as free to make such a count on 
the evidence of record, using the Guide and maps. All/of 
the information available to appellee is available to them, 
yet they have never, and do not now, undertake to pre- 
sent a count of their own suggesting the slightest error 
in the count presented by appellee. 





| 

$ The only statutory requirement on this subject is in Section 8(b) of the 
Administrative Procedure Act, 5 U.S.C. 1007(b), requiring that the Secretary 
state his decision and the reasons for it, which he did at considerable length, 
relating his decision to the record without, however, repeating the evidence. 
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CONCLUSION m 

The judement of the District Court should be affirmed. 7 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,569 


RUTH ELKHORN COALS, INC., ET AL., 


Appellants 
Vv. 
JAMES P. MITCHELL, 
SECRETARY OF LABOR, 
Appellee 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING 


Appellants respectfully petition this court for rehearing for 
the following reasons: 


I 

The Court Has Omitted Consideration of A Pertinent 

Portion of The Applicable Statute. =  ~ 

In sustaining appellee's regulation interpreting the so- 
called "open market" exemption in Section 9 of the Walsh-Healey Act, 
41U.S. C. 43(1952),this court referred to '"'a deal [sic] of ambiguity in 
congressional discussions," (Slip Opinion, p. 7) and pointed out that it 
had serious doubts about the validity of that regulation. It was "im- 
pelled to resolve doubts against the interpretation sought by appellants" 


(ibid, p. 7) by, inter alia, a consideration of the exemption "in the 
context of the whole statute. . ."’ Gbid, p. 5, Emphasis supplied). 
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In so doing, the court adverted to the presence of three explicit ex- 
emptions in Section 9, and to the provision in Section 1(a), 41 U.S.C. 
35(a) -- that a contractor with the Government must be either the manu- 
facturer of or a "regular dealer" in the supplies purchased -- as 
refutation of appellants' view that the proper construction of Section 9 
was the general availability of articles purchased. While invoking 
these sections as support for appellee's regulation, however, this 
court has disregarded an important and integral part of the statutory 
scheme, namely, Section 12, 41 U.S.C. 45. Inasmuch as this section 
demonstrates that appellee's regulation makes the exemption in Section 
9 meaningless and superfluous, we believe the court's failure to con- 


sider it in its opinion is of vital significance. 


This court has decided that the following provision in Section 
9 has the meaning which is embodied in Regulation 201. 2(a): 


Regulation 201. 2(a) 


athens (i C.F.R., 1949 Ed.) 
"This Act shall not apply to This Act shall not apply "where the 
purchases of such materials, contracting officer is authorized by 
supplies, articles or equip- express language in a statute to 
ment as may usually be purchase in the open market or 
bought in the open market;..'' where the purchase is made without 


advertising for bids under circum- 
stances bringing it within the excep- 
tion to the General Purchase Statute, 
Rev. Stat. Sec. 3709, as amended, 
41 U:S.C. Sec. 5 (1952), for example, 
when. immediate delivery is required 
by public exigency." 

(Slip Opinion, p. 6) 


The regulation thus provides that the "open-market" exemption shall 
apply according to the nature of the contract made for the purchase of 
goods for which a wage determination has been issued. The effect of 
the Regulation, as we have pointed out (Main Brief 30), is to divide 
government purchases into two familiar classes: (1) those made pur- 
suant to advertised invitations for bids (41 U.S.C. 5); (2) those made 
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without such advertising. According to the Regulation, Section 9 ex- 
empts from the Act's coverage only contracts let without advertising 
for bids. Thus, appellee contends, only purchases made pursuant to 


advertised invitations for bids are covered. 


If this reading of the exemption prevails, the exemption exempts 
nothing, for negotiated contracts are not within the Act's coverage at 
the outset under the terms of Section 12, 41 U.S.C. 45. Section 12 
provides: 

"Sections 35-45 of this title shall apply to all 

contracts entered into pursuant to invitations 

for bids issued on or after ninety days from 

June 30, 1936..." 
Thus by its terms Section 12 limits the entire Act to transactions in- 
volving advertised invitations for bids. By clear implication, 
negotiated contracts are exempt. Accordingly, it is evident that the 
construction of the open-market exemption in Section 9 as embodied in 
the Regulation makes the statutory provision for such exemption a 
nullity since the terms of the exemption are already contained in 
Section 12. 


If Congress intended Walsh-Healey to cover only such con- 
tracts as had been entered into pursuant to invitation for bids, and to 
exempt negotiated contracts, a side-by-side comparison makes 
abundantly clear that that intent and coverage is expressed in Section 12, 


not Section 9. 


Section 9, 41 U.S.C. 43 Section 12, 41 U.S.C. 45 


"This Act shall not apply to "Sections 35-45 of this title shall 
purchases of such materials, apply to all contracts entered into 
supplies, articles or equipment pursuant to invitations for bids 

as may usually be bought in the issued on or after ninety days from 
open market;..." June 30, 1986..." 


In order to adopt appellee's interpreta ion of Section 9, it is necessary 
for this Court to attribute to Congress an intent to say the identical thing 
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in two separate sections of the Act and to ignore the disparity in the 
language of the two sections. The Court cannot assume that Congress 
usually acts in this manner. 


Section 12 proves that Congress knew how to specify in 


understandable language the coverage of the Act according to the nature 


of the contract for the purchase of goods. It used the word "contracts" 


in providing that contracts entered into "pursuant to invitations for bids" 
should be subject to the Act. On the other hand, appellee's interpre- 
tation of "open market", which this Court has accepted as an appropriate 
interpretation of Section 9, can be found in Section 9 only by a distortion 
of the ordinary meaning of words and by overlooking the import of 
Congressional debate. Had Congress intended to provide the exemption 
for negotiated contracts in Section 9, it could have said, as simply as 

it said in Section 12, that "contracts entered into pursuant to negotiated 
bid" should be exempt, without resorting to the cumbersome phrase 
which appellee claims means the same thing -- "purchases of such 


»articles...as may usually be bought in the open market." 


That there is no logical way of reconciling Section 12 with 
the regulation interpreting Section 9 was implicitly conceded by appellee 
in its brief. The only explanation offered was that 41 U.S.C. 45 does 
no more than set out the effective date of the Act (Govt. Br. 14). But, 
as we said in our Reply Brief, pp. 5-6: While the section does this, 
of course, that is not its exclusive function, as the entire section, title 


included, makes clear. 


"Sec. 45. Same; effective date; exception as to repre- 
sentations with respect to minimum wages. 


Sections 35-45 of this title shall apply to all con- 
tracts entered into pursuant to invitations for bids issued 
on or after ninety days from June 30, 1936: Provided, 
however, That the provisions requiring the inclusion of 
representations with respect to minimum wages shall 
apply only to purchases or contracts relating to such 
industries as have been the subject matter of a deter- 
mination by the Secretary of Labor." 





9) 


The scope of the statute is delineated not only by the main sentence 
(Br. 31) but also by the proviso which follows. We know of no rule of 
statutory construction which says that a section including the effective 
date of an act may not also specify the coverage of the act. Appellee 
reads the section as if it provided: 

"Sections 35-45 of this title shall apply to all 

contracts issued on or after ninety days from 

gune 30, 19365... ™ 
We think he is not at liberty to delete the words "entered into pursuant 
to invitations for bids" which appear between "contracts" and "issued." 


Only by ignoring or by reading out the specification of 
coverage in Section 12 can this court sustain the identical specification 
in Section 9 in accord with appellee's views, and then only by a twisting 
of statutory words far beyond that usually permitted to broaden the 
scope of an Act having a worthwhile purpose. 62 Cases of Jam v. 
United States, 340 U.S. 593, 600 (1951); Addison v. Holly Hill, Inc., 
322 U.S. 607, 617 (1944); see also United States v. Cardiff, 344 U.S. 
174 (1952). As between the two, the intent to specify coverage accord- 


ing to the nature of the contract of procurement is clear and unmistakable 


in Section 12. 


We believe Section 12 makes patent the invalidity of the 
regulation interpreting the open-market exemption to exempt only 
contracts let by negotiated bid and demonstrates the soundness of the 
construction placed on that exemption by appellants (Main Br. 25-31). 
Appellants’ position requires no straining of construction. It gives 
effect to the more natural reading of Section 9, conforms more closely to 
Congressional intent as expressed in debate, and permits both Section 9 
and Section 12 to occupy their respective places in the statutory 


scheme. 





I 


The Construction of the Regulation Adopted by This 
Court Effectively Forecloses a Claim of Exemption 
under Section 9. 


Though it purports to do exactly the contrary, this court's 
opinion upholding the regulation on the merits effectively forecloses 
any industry from claiming, in a wage proceeding, that it is exempt 
from the Act under the "open-market" exemption in Section 9. This 
conclusion inevitably follows from the nature of the regulation which 


the court has sustained. 


This court rejected, and properly so, appellee's claim that 
“any question as to the scope of the exemption can be raised only by 
way of defense in a contract enforcement action as permitted by section 
10(c), 41 U.S.C. 43(c) (1952)."" (Slip Opinion, p.3). It decided that 
the open-market exemption in Section 9 might properly be raised ina 
wage proceeding, and that the question "whether the open-market pro- 
vision takes the bituminous coal industry as such [or any other] entirely 
out of the operations of the Act" could be judicially reviewed under 
Section 10(b). The holding, then, is that any industry claiming to be 
exempt under the exemption for purchases of articles usually bought in 
the open market in Section 9 may come into a wage proceeding and 
present factual evidence in support of the claim. Appellee can no 
longer claim that the question is raised prematurely if raised in a wage 
determination proceeding and can only be determined on a case-by-case 


basis in a 10(c) contract enforcement action. 


But, in view of the regulation upheld by the Court, the 
right accorded to present evidence with respect to the exemption ina 
wage proceeding can only be characterized as of the "now you see it, 
now you don't" variety. So far as we can determine, the regulation 
makes it impossible to present facts underlying a claim of exemption 


under Section 9. As it stands, the regulation exempts only negotiated 
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tract was let pursuant to bid -- it could not be contended in defense that 
the contract should have been negotiated and that therefore the defendant 


is exempt. 


Because there appears to be no way in which an industry can 
make a factual showing in a wage proceeding that it is exempt under the 
interpretation of the exemption in the regulation, the court's holding 
that it can be done represents only a theory without substance. The 
dilemma posed only serves effectively to demonstrate, as does 41 U.S.C. 
45, that the open-market part of the exemption in Section 9 is in effect 
read out of the Act by this regulation. If this court's decision sustaining 


the regulation is the law, then its holding that the scope of the open- 


market exemption may be challenged in a wage proceeding is an empty 
and futile one. If that holding is not to be deprived of its entire content, 
then the regulation itself cannot stand. 


Til 


Summary Disposition of Four Contentions 

Warrants Reconsideration of Serious Defects 

in an Administrative Proceeding. = ==—— 

This court disposed of four of appellants' contentions by 
stating only that it found ''among those contentions no basis for reversing 
the summary judgment granted by Judge Letts in favor of the Secretary." 
(Slip Opinion, p. 8). Since the case below was decided on summary 
judgment, and that decision was without findings of fact or any opinion 
whatever, this is the second disposition in cursory fashion of quite 
serious and we think meritorious attacks on an administrative proceeding 
infected with both procedural and substantive defects. 


Take Appellants’ Point III, for example. We claimed that 
appellants were deprived of a due process hearing because the deter- 
mination was based on an evaluation which was not part of the record 
and as to which no opportunity for cross-examination was afforded. It 
is difficult to see upon what basis this court could have concluded that 
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the requirements of due process and in particular the Administrative 
Procedure Act were met. Section 7(d) of the Act explicitly requires 
that facts of which official notice is taken must be specified in the 
record so that there may be opportunity for rebuttal. And Section 7(c) 
confers a right of cross-examination to an extent necessary for full 
and true disclosure of the facts. Appellee's own findings almost 
amount to a confession of error on this point (Appellants' Main Brief 
12-14). They acknowledge reference to extra-record sources after 
the hearing was over and the rearrangement of data in the record on 
the basis of facts noticed in those sources. And it has never been 
disputed that at no time were those facts spread on the record so that 
rebuttal evidence could be offered. 


We have pointed out, moreover, that the procedure here 
fails to satisfy the test laid down in the Ohio Bell Telephone case, 301 
U.S. 292 (1937) (Main Brief 13). And, if this were not sufficient, the 
procedure adopted here is directly contrary to that followed, and 
acknowledged by appellee to be required by Section 7(c), APA, in the 


Covington case (Reply Brief 17). The factual situation in all pertinent 


respects is identical. There, as here, there was a "retabulation" of 
data after the record closed. Yet there, unlike this case, the 
Secretary, recognizing that Section 7(c) ''does appear to give an un- 
qualified right to the parties 'to submit rebuttal data,' " alloweda 
period of 15 days before the Final Determination for the submission of 


such data. Here no such opportunity was ever accorded. 


If the purpose of the Administrative Procedure Act to 
regularize administrative action is to be fulfilled, it can hardly be 
said, in the face of such disparate treatment, that there is no basis 
for reversing the judgment below. We strongly feel that, upon full 
reconsideration of this point, as well as the others summarily treated 


in the opinion, the court will find that this record commands a reversal. 
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For the foregoing reasons, appellants respectfully request 
that rehearing be granted. 
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